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MISSION STATEMENT

The primary objective of the Global Environment Facility/United Nations Development
Programme/International Maritime Organization Regional Programime for the Prevention and
Management of Marine Pollution in the East Asian Seas is to support the efforts of the eleven
(11) participating governments in the Fast Asian Region to prevent and manage marine pollution
at the national and subregional levels on a long-term and self-reliant basis. The 11 participating
countrics are: Brunei Darussalam, Cambodia, Democratic People’s Republic of Korea, Indonesia,
Malaysia, People’s Republic of China, Republic of the Philippines, Republic of Korea, Singapore,
Thailand and Vietnam. Tt is the Programme’s vision thal, through the concerted cfforts of
stakeholders to collectively address marine pollution arising from both land- and sea-based
sources, adverse impacts of marine pollution can be prevented or minimized withoul
compromising desired economic development.

The Programme framework is built upon innovative and effective schemes for marine
pollution management, technical assistance in strategic maritime sectors of the region, and the ||
identification and promotion of capability-building and investment opportunities for public
agencies and the private sector. Specific Programme strategies are:

+  Develop and demonstrate workable models on marine pollution reduction/
preveniion and risk management;

= Assisl countries in developing the necessary legislation and lechnical capability to
implement international conventions related to marine pollution;

«  Strengthen instifutional capacity to manage marine and coastal areas;

= Develop a regional network of stations for marine pellution monitoring,

+  Promote public awareness on and parlicipation in the prevention and abatement of
marine pollution;

«  Facilitate standardization and intercalibration of sampling and analytical techniques
and environment impact assessment procedures; and

»  Promote sustainable financing mechanisms for activities requiring long-term
commitments.

The implementation of these strategies and activities will result in appropriate and
effective policy, management and technological interventions at local, national and regional
levels, contributing to the ultimate goal of reducing marine pollution in both coastal and
international waters, over the longer term.

Dr. Chua Thia-Eng

Regionel Programme Mangger
GEF/UNDF/IMO Regional Frogramme
for the Prevention and Management

of Marine Follution in the East Asian Seas
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INTRODUCTION

This manual was developed by the GEF/UNDP/IMO Regional Programme
for the Prevention of Marine Pollution in the East Asian Seas. One of the princi-
pal objectives of the Regional Programme is to assist participating countries in
ratifying and fully implementing international conventions on marine pollution.

To share the many lessons learned and experiences gained from the activi-
ties of the Regional Programme, a Training Workshop on Strategies, Tools and
Techniques for Implementing International Conventions on Marine Pollution in
the East Asian Region was implemented. The training programme consolidated
local, national, and regional experiences and practices regarding the implemen-
tation of international conventions on marine pollution. It focused on dissemi-
nating to legal and other relevant users in the participating countries such
practical information and tools as procedural and substantive information on
drafting national and local legislation on marine pollution and awareness on the
application of practical management tools in marine pollution prevention and
management.

This manual is a compendium of lessons learned by the Regional Programme
in the field of the ratification and implementation of international conventions
on marine pollution and the legal aspects of marine pollution and prevention. It
contains the information necessary to actively participate in the legal training
programme and is intended principally for use in the said programme. However,
it has also been designed to be an easily available and readable reference for
legal and other relevant practitioners in the context of their actual work and the
situation in their respective countries. It can also be used as a reference for
developing and conducting other regional, national and local training exercises.

ManuaL Layout

The manual has five main chapters: (a) International Law, the Marine Envi-
ronment and Marine Pollution; (b) Status of International Conventions in East
Asia; (c) Developing National Policies and Legislation; (d) Strategies, Tools and
Techniques in Marine Pollution Prevention and Management; and (e) Regional
Mechanisms and Initiatives.

Chapter 1, International Law, the Marine Environment and Marine Pollution,
provides the reader with a background and overview of the state of the interna-
tional law on the marine environment, in particular, on marine pollution. The
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chapter includes an outline of the relevant international law, including UNCLOS
and the pertinent IMO Conventions, and recent developments in this area (e.g.
Agenda 21, the Global Programme of Action and amendments of IMO conven-
tions).

Chapter 2, Status of International Conventions in East Asia, provides an
assessment of existing marine pollution legislation within the region and looks
at issues and problems related to the ratification and implementation of rel-
evant international conventions. Legislation from selected countries is evalu-
ated in relation to the requirements of international legal norms. National expe-
riences in ratifying and/or implementing specific conventions, such as MARPOL,
are also discussed as examples of national responses that are evolving in the
region. The chapter includes an update on the status of ratification in the East
Asian region of these international agreements, and ends with a section on how
countries can develop action plans for the ratification and implementation of
international conventions on marine pollution.

Chapter 3, Developing National Policies and Legislation, has three main
sections. First, the chapter provides an overview of the basic principles and
processes of integrated coastal management, including insights into its legal
aspects, as the framework policy for national coastal management and for marine
pollution prevention and management. Second, experiences in developing and
implementing national coastal action plans are analysed for lessons learned
and to guide coastal policy development. Third, guidelines for the development
of national marine pollution laws are presented.

Chapter 4, Strategies, Tools and Techniques in Marine Pollution Prevention
and Management, includes sections on (a) consensus building, conflict man-
agement and appropriate dispute resolution; (b) the role of local governments
in marine pollution prevention and management; (c) environmental impact as-
sessment and related instruments; and (d) sustainable financing of marine pol-
lution prevention and management.

Chapter 5, Regional Mechanisms and Initiatives, presents a survey of exist-
ing regional initiatives and mechanisms in the East Asian region. It poses the
question of whether or not it is time to expand the concept of regional co-
operation and explore the possibility of a legally mandated regional approach.




CHAPTER 1. INTERNATIONAL LAW,
THE MARINE ENVIRONMENT
AND MARINE PoLLUTION!

FRAMEWORK INSTRUMENTS RELEVANT TO MARINE POLLUTION

e United Nations Convention on the Law of the Sea, 1982
(UNCLOS)

¢ Rio Declaration

e Agenda 21 (Chapter 17)

INTERNATIONAL MARITIME ORGANIZATION (IMO)
ConVENTIONS RELEVANT TO MARINE PoLLUTION

¢ International Convention for the Prevention of Pollution from
Ships, 1973, as modified by the Protocol of 1978 relating
thereto (MARPOL 73/78)

e Convention on the Prevention of Marine Pollution by Dump-
ing of Wastes and Other Matter, 1972 (London Convention)
and its 1996 Protocol

e International Convention on Qil Pollution Preparedness, Re-
sponse and Co-operation, 1990 (OPRC)

e International Convention on Civil Liability for Oil Pollution
Damage, 1969 (CLC) and its 1992 Protocol

e International Convention on the Establishment of an Inter-
national Fund for Compensation for Qil Pollution Damage,
1971 (FUND) and its 1992 Protocol

e International Convention on Liability and Compensation for
Damage in Connection with the Carriage of Hazardous and
Noxious Substances by Sea, 1996 (HNS)

¢ International Convention Relating to Intervention on the High
Seas in Cases of Qil Pollution Casualties, 1969, and Protocol

! This chapter is based on the texts of the conventions, various briefing papers
prepared by the IMO Secretariat and Focus on IMO issues and IMO, 1993.
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Relating to Intervention on the High Seas in Cases of Pollu-
tion by Substances Other Than Qil, 1973 (Intervention)
e International Convention on Salvage, 1989 (Salvage)

UniTep NATIONS ENVIRONMENT PROGRAMME (UNEP)
INSTRUMENTS RELEVANT TO MARINE POLLUTION

¢ Washington Declaration and Global Programme of Action for
the Protection of the Marine Environment from Land-based
Activities

e Basel Convention on the Control of Transboundary Move-
ments of Hazardous Wastes and their Disposal, 1989 (Basel
Convention)

Un1Tep NATIONS CONVENTION ON THE LAw
oF THE SEA, 1982 (UNCLOS)

By ratifying the UNCLOS, most East Asian countries signified
their willingness to apply international laws, norms and precepts
in the management of their marine environment. Legislation in
these countries is continuously changing to accommodate inter-
national laws and norms, although it is still unclear to what ex-
tent international principles will guide the management of ma-
rine development in the region.

The UNCLOS:

e Regulates all aspects of the use of the world’s oceans and
seas. It also regulates pollution from all sources and pro-
vides the legal basis for protecting, conserving and promot-
ing sustainable development of the marine and coastal envi-
ronment and its resources.

¢ Divides the ocean into jurisdictional zones:

the internal waters;

the archipelagic waters;

the 12-mile territorial sea;

the 200-mile exclusive economic zone (EEZ); and

the high seas.

¢ Qutlines the rights and responsibilities of states in these zones.
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UNCLOS

It allows states to adopt laws to preserve the environment
and prevent pollution in their territorial sea provided the laws do
not deny or impair the right of innocent passage.

Within the EEZ, coastal states may adopt laws and stan-
dards conforming to and giving effect to generally accepted in-
ternational rules and standards established through a compe-
tent international organisation, such as the IMO, or a general
diplomatic conference.

The convention’s provisions on pollution from ships and from
dumping incorporate by implication provisions of other major
environmental conventions, such as the London Convention and
MARPOL. State parties to the UNCLOS are obliged to adopt rules
and standards set out in many of the major IMO conventions.

The provisions on pollution from ships are among the most
detailed in the UNCLOS. They outline the rights, duties and ob-
ligations of the flag state, coastal state and port state, while
giving due consideration to maritime interests.

States’ Basic Obligations
with Respect to Marine Pollution

¢ Prevent, reduce and control pollution of the marine environ-
ment from any source. The convention recognises that states
are at different stages of development and may not be able
to take the same measures. They must, however, use the
best practicable means at their disposal and in accordance
with their capabilities.

e Ensure that activities under their jurisdiction or control do
not pollute other states’ environment.

e Ensure that pollution arising from incidents or activities un-
der their jurisdiction does not spread beyond areas where
they exercise sovereign rights.

e Adopt laws and regulations to prevent, reduce and control
land-based pollution, taking into account internationally
agreed-upon rules, standards and recommended practices
and procedures.

¢ Minimise the release of toxic, harmful or noxious substances,
especially those that are persistent, from land-based sources.

e Protect from pollution rare or fragile ecosystems and all forms
of marine life.
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e Prevent the intentional or accidental introduction of any po-
tentially harmful species into the marine environment.

o Establish international rules and standards to prevent, con-
trol and reduce pollution and to promote the use of routing
systems designed to minimise the threat of accidents that
might cause pollution.

e Harmonise state policies at the regional level and co-operate
to prevent, reduce and control pollution from ships, dump-
ing, seabed operations, land-based sources and the atmo-
sphere.

e Publicise, impose and enforce unilateral requirements, in-
cluding design, construction, manning and equipment stan-
dards, as a condition of ships’ entry into ports.

e Adopt measures designed to minimise pollution that are no
less effective than international rules, standards and recom-
mended practices and procedures with regard to offshore
states.

R10 DECLARATION AND AGENDA 21

Both the Rio Declaration and Agenda 21 were adopted during
the United Nations Conference on Environment and Develop-
ment (UNCED) held in Rio de Janeiro in 1992. They do not im-
pose obligations on states, but legitimise and encourage initia-
tives to protect the environment, and set the agenda for further
development of international law. In this sense, they constitute
“soft law.”

The Rio Declaration
The Rio Declaration is the best summary of general prin-

ciples of international environmental law. It is a non-binding state-
ment of 27 broad principles for guiding environmental policy.

Objectives

e To protect the environment as part of economic develop-
ment.
e To safeguard the ecological systems of other nations.
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Rio
Declaration

To give priority to the needs of developing countries, which
are considered to be the “"most environmentally vulnerable.”
To establish the right of human beings to a healthy and pro-
ductive life in harmony with nature.

To call on states and people to co-operate in good faith and
in a spirit of partnership to fulfil the principles of the Rio
Declaration and to further develop international law in the
field of sustainable development.

Key Principles

States must ensure that activities within their jurisdiction or
control do not damage the environment of other states or of
areas beyond the limits of national jurisdiction.

Economic progress must equitably meet the developmental

and environmental needs of present and future generations.

Environmental issues are best handled with the participation

of all concerned citizens at the relevant level. At the national

level, each individual shall have:

e appropriate access to information concerning the envi-
ronment that is held by public authorities, including in-
formation on hazardous materials and activities in com-
munities; and

o the opportunity to participate in decision-making pro-
cesses.

States shall enact effective environmental laws. Environmental

standards, management objectives and priorities should be

appropriate to the societies to which they apply.

States shall develop a national law regarding liability and

compensation for the victims of pollution and other environ-

mental damage.

States should co-operate to discourage or prevent the relo-

cation and transfer to other states of any activity or sub-

stance that will harm the environment and people.

States shall apply the precautionary approach according to

their capabilities in managing the environment.

States must promote the internalisation of environmental

costs and the use of economic instruments to make polluters

bear the cost of pollution, keeping in mind the public interest
and without distorting international trade and investment.
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Rio
Declaration

e Environmental impact assessment shall be undertaken na-
tionally for proposed activities that are likely to have an ad-
verse impact on the environment.

e Indigenous peoples and their communities, and other local
communities, have a vital role in environmental manage-
ment and development because of their knowledge and tra-
ditional practices.

Agenda 21

Agenda 21 lists 40 actions designed to promote sustainable
development. It raises the need to change all economic activi-
ties in order to improve standards of living and to conserve natural
resources.

It is not a binding legal instrument. It is an action plan de-
signed to guide states in developing strategies and plans to pro-
tect and preserve the marine environment. It recognises the
UNCLOS as the basic framework for states’ rights and respon-
sibilities with respect to the marine environment and marine
pollution.

Chapter 17: Protection of the Oceans, All Kinds of Seas,
Including Enclosed and Semi-enclosed Seas and Coastal Areas
and the Protection, Rational Use and Development of

Their Living Resources

The major contribution of Chapter 17 is that it calls for the
adoption of new, integrated, precautionary and anticipatory ap-
proaches to marine and coastal management and development
at the national, sub-regional, regional and global levels.

Programme Areas for the Marine Environment

1. Integrated management and sustainable development of
coastal areas, including exclusive economic zones;

2. Marine environmental protection;

3. Sustainable use and conservation of marine living resources
in the high seas;

4. Sustainable use and conservation of marine living resources
in the areas under national jurisdiction;
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5. Addressing critical uncertainties for the management of the
marine environment and climate change;

6. Strengthening international, including regional, co-operation
and coordination; and

7. Sustainable development of small islands.

INTERNATIONAL CONVENTION FOR THE PREVENTION OF POLLUTION FROM SHIPS,
1973, As Mobiriep BY THE ProTtocoL ofF 1978 ReLATING THERETO (MARPOL)

Background

The first international convention to deal with pollution from
ships was the International Convention for the Prevention of
Pollution of the Sea by Qil, 1954 (OILPOL). In the late 1960s,
technological developments and the realisation that pollutants
other than oil also required action led to the convening of a
conference for a new treaty on ship pollution. The resulting con-
vention was the MARPOL, first adopted in 1973. A protocol was
adopted in 1978 to amend the 1973 convention, which was not
yet in force at that time. The 1973 and 1978 documents are
taken together as one instrument.

Objective

To prevent pollution of the marine environment by the op-
erational discharge of oil and other harmful substances from
ships and to minimise their accidental discharge.

The MARPOL:

e Imposes strict limitations on discharges into the sea of oil,
noxious liquid substances (or chemicals), sewage and gar-
bage resulting from the normal operation of ships.

e Imposes standards for the transport by ship of harmful sub-
stances in packages.

e Imposes limitations on the emission of air pollution from ships.

e Provides strict standards for ship construction and equip-
ment in order to minimise the extent of the release of oil and
chemicals in case of an accident.

» Allows the designation of special areas where discharge cri-
teria are even more stringent.
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MARPOL

Requires the provision of adequate reception facilities for oil
and chemical residues, sewage and garbage.

Requires mandatory ship inspections and surveys to ensure
compliance.

Requires immediate reporting of incidents involving oil, nox-
ious liquid substances in bulk (or chemicals carried in tank-
ers) and harmful substances in packaged form (or in con-
tainers).

Establishes a system of co-operation among governments in
the detection of pollution and in the enforcement of the
convention’s provisions.

Has six technical annexes containing regulations governing
different types of pollutants. (IMO, 1995:27).

The Annexes

Annex I—Pollution by Oil

vk

Annex I requires ship owners to do the following:

Follow specific procedures and maintain certain equipment,

depending on the size and specific types of ship, including

the following:

¢ crude oil washing (COW);

e segregated ballast tanks (SBTs);

¢ dedicated clean ballast tanks (CBTs);

o retention of oil on board (slop tanks);

¢ oil discharge and monitoring system and oily-water sepa-
rating and oil-filtering equipment; and

e pumping, piping and discharge arrangements.

Construct ships taking into consideration the following (de-

pending on the type of ship):

¢ limitation of size and arrangement of cargo tanks;

e subdivision and stability requirements; and

e double hulls.

Possess an International Oil Pollution Prevention (IOPP) Cer-

tificate.

Maintain an Oil Record Book.

Follow a Shipboard Qil Pollution Emergency Plan.

Comply with discharge requirements that:

e the ship be a particular distance from the coast;

o the ship be en route at a given speed;

10
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MARPOL

the oil content in the water be at a particular level;

a particular rate of discharge be observed;

a total quantity of oil be discharged; and

the ship observe discharge requirements for special areas.

Annex II—Pollution by Noxious Liquid Substances in Bulk

5.

Annex II requires ship owners to do the following:

Categorise liquid substances carried in bulk. Substances pos-

ing a threat of harm to the marine environment are divided

into four categories (A, B, C and D; substances in A being

those that pose the greatest threat; in D, the least).

Comply with discharge requirements. Annex II prohibits the

discharge into the sea of any effluent containing substances

falling into the categories except when the discharge is made

under the following conditions specified in detail for each

category:

e The ship is en route at a specified speed.

¢ A maximum concentration of and quantity of substance
per tank is discharged.

e The ship is at least 12 nautical miles from the coast and
the water has a minimum depth of 25 meters.

e The discharge is below the waterline.

e The ship observes discharge requirements for special
areas.

Design, construct and equip ships according to the Interna-

tional Code for the Construction and Equipment of Ships

Carrying Dangerous Chemicals in Bulk (IBC Code) or the Code

for the Construction and Equipment of Ships Carrying Dan-

gerous Chemicals in Bulk (BCH Code).

Possess an International Pollution Prevention Certificate for

the Carriage of Noxious Liquid Substances in Bulk (NLS Cer-

tificate).

Maintain a Cargo Record Book.

Annex ITI—Pollution by Harmful Substances Carried

by Sea in Packaged Form

Annex III requires that packaging, marking, labelling, docu-

mentation, stowage, quantity limitations, exceptions and notifi-
cation for preventing or minimising pollution of the marine envi-

11
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MARPOL

ronment by harmful substances be done in accordance with the
following requirements of the International Maritime Dangerous
Goods (IMDG) Code that:

1.

2.

3.
4.

the words “Marine Pollutant” be used in all documents re-
lated to the carriage of the substance at sea;

a special manifest or list of the harmful substances be on
board;

a detailed stowage plan be used; and

the quantity of certain harmful substances carried aboard
the ship be limited based on technical and scientific reasons.

Annex IV—Pollution by Sewage

Annex 1V requires ship owners to do the following:

Have a suitable sewage treatment plant or comminuting and

disinfecting system, or holding tanks and a standard shore

connection.

Possess an International Sewage Pollution Prevention (ISPP)

Certificate.

Comply with the following discharge requirements that:

o the sewage be comminuted and disinfected;

o the ship be en route at a given speed during the dis-
charges;

o the ship be at a specified distance from the coast; and

¢ the ship observe discharge requirements for special areas.

Annex V—Pollution by Garbage

vk w

Annex V requires ship owners to do the following:

Maintain collection, processing, storage and disposal facili-

ties on board (incineration, compaction, comminution) and

to shore reception facilities.

Display placards notifying the crew and passengers of the

disposal requirements.

Follow a Garbage Management Plan.

Keep a Garbage Record Book.

Comply with the discharge requirements that:

o the ship be at a specified distance from the coast, de-
pending on the type of garbage it is carrying;

e the garbage be comminuted or ground, depending on
the type of garbage;

12
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¢ the garbage not include plastics, synthetic ropes, fishing
nets and plastic garbage bags; and
o the ship observe discharge requirements for special areas.

Annex VI—Air Pollution from Ships

Annex VI does the following:

1. Limits the amount of sulphur oxide and nitrogen oxide emis-
sions from ship exhaust.

2. Prohibits deliberate emissions of ozone-depleting substances,
including halons and chlorofluorocarbons (CFCs).

3. Prohibits the incineration on board of certain products such
as contaminated packaging materials and polychlorinated
biphenyls (PCBs).

4. Requires ships to have an exhaust gas cleaning system or
other technological method to limit sulphur oxide emissions.

Geographical Scope / Jurisdiction

e Over the state’s flag vessels, wherever they may be.
e Over all ships within the state’s national jurisdiction.

Vessel Types Covered

Annex | applies to:

e oil tankers, or any ship carrying oil as cargo, 150 gross tons
and above;

o all other ships 400 gross tons and above; and

e drilling rigs and other platforms.

Annex |1 applies to all ships carrying noxious liquid sub-
stances in bulk (chemical tankers).

Annex | 1| applies to all ships that carry harmful substances
in packaged form.

Annex |V applies to all ships except those under 200 gross
tons carrying 10 persons or fewer.

Annex V applies to all ships.

13
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Annex VI applies to all ships.
Exceptions

e Warships.

e Naval auxiliary ships.

e Other ships owned or operated by a state during a non-
commercial voyage.

Definitions

Shi p. Any vessel operating in the marine environment, in-
cluding hydrofoil boats, air-cushion vehicles, submersibles, float-
ing craft and fixed or floating platforms.

Har nf ul substance. Any substance which, if introduced
into the sea, is liable to create hazards to human health, to harm
living resources and marine life, to damage amenities or to in-
terfere with other legitimate uses of the sea. It includes any
substance subject to control by the present convention.

Di schar ge. Any release from a ship, including any escape,
disposal, spilling, leaking, pumping, emitting or emptying.

a | . Petroleum in any form, including crude oil, fuel oil, sludge,
oil refuse and refined products (other than petrochemicals), in-
cluding the substances listed in Appendix I of Annex I.

Noxi ous |i qui d substance. Any substance designated in
Appendix II to Annex II or provisionally assessed under the pro-
visions of regulation 3(4) as falling into Category A, B, C or D.

Har nful substance. Any substance which, if introduced
into the sea, is liable to create hazards to human health, to harm
living resources and marine life, to damage amenities or to in-
terfere with other legitimate uses of the sea. It includes any
substance subject to control by the present convention.

Packaged form Any form of containment other than the
structure of the ship. It includes packaging, freight containers,
portable tanks and road and rail tank wagons.
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MARPOL Sewage. Any of the following:

e drainage and other wastes from any form of toilet, urinal
and WC scupper;

e drainage from medical premises (dispensary, sick bay, etc.)
via wash basins, wash tubs and scuppers located in such
premises;

e drainage from spaces containing living animals; and

o other waste waters when mixed with the drainage defined
above.

Gar bage. All kinds of victual, domestic and operational waste,
excluding fresh fish and parts thereof, generated during the nor-
mal operation of the ship and liable to be disposed of continu-
ously or periodically, except those defined or listed in the an-
nexes of the convention.

Reception facility. Any facility used for the reception of oil,
noxious liquid substances, sewage or garbage at a port or
terminal.

Speci al area. A sea area where, for recognised technical
reasons in relation to its oceanographical and ecological condi-
tion and to the particular character of its traffic, the adoption of
special mandatory methods for the prevention of sea pollution
by oil is required. Designated special areas are the Mediterra-
nean Sea, Baltic Sea, Black Sea, Red Sea, Gulfs Area, Gulf of
Aden, Antarctic, North Sea, Wider Caribbean Region and North-
west European waters.?

CONVENTION ON THE PREVENTION OF MARINE POLLUTION
BY DumPING oF WASTES AND OTHER MATTER, 1972,
AND 1TS PrOTOCOL OF 1996 (LONDON CONVENTION)

Background

The convention, formerly known as the London Dumping
Convention, was adopted in response to the recognition that the

2 Effective 1 August 1999.
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London
Convention

marine environment does not have an unlimited capacity to
assimilate the products of human activities.

Objectives

e To prevent, reduce and, where practicable, eliminate pollu-
tion caused by dumping or incineration at sea according to
scientific, technical and economic capabilities.

e To protect and preserve the marine environment from all
sources of pollution.

The London Convention requires the state to do the
following:
e Control the disposal of wastes and materials into the sea by
e prohibiting
e the dumping of Annex I (Black List) materials and
e the incineration at sea of industrial wastes and sew-
age sludge;
e requiring a special permit for the dumping of Annex II
(Grey List) materials; and
e allowing the dumping of all other materials only with a
general permit.
e Monitor individually, or in collaboration with other parties
and the IMO, the condition of the seas for the purposes of
the convention.

The 1996 Prot ocol :

e Prohibits all dumping into the sea (including burial or stor-
age of wastes in sub-seabed repositories) except of sub-
stances listed under Annex I.

¢ Allows the dumping of Annex I materials only with a permit.

e Prohibits incineration at sea.

e Requires the state to apply the precautionary approach.

¢ Provides an incentive for proper allocation of environmental
costs through the application of the “polluter pays” principle.

e Recommends the use of the Waste Assessment Guide and
Dredged Materials Waste Assessment Guide to assist the
administration in making decisions relating to permits.

¢ Prohibits export of wastes or other matter to other countries
for dumping or incineration at sea.
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London
Convention

Geographical Scope / Jurisdiction

e The state’s territorial sea, EEZ and continental shelf including
the seabed thereof. The state may decide to apply differ-
ent but equivalent measures to the internal waters.

e The state’s internal waters, at the state’s discretion under
the 1996 Protocol.

Vessel Types Covered

Any vessel, aircraft, offshore platform or other man-made
structures, including those discarded into the sea.

Exceptions

The law does not apply in the following situations:

e Wastes are derived from the exploration and exploitation of
seabed mineral resources.

e Itis necessary to secure the safety of life or vessels in cases
of force majeure.

e Emergencies on land pose unacceptable risk to human health
and admit no other feasible solution, subject to consultation
with countries that are likely to be affected and with the
IMO.

e \essels and aircraft are entitled to sovereign immunity under
international law.

Definitions

Dunpi ng. Any deliberate disposal at sea of wastes or other
matter from vessels, aircraft, platforms or other man-made struc-
tures at sea, and the deliberate disposal of such vessels, aircraft
and platforms or other man-made structures at sea. The 1996
Protocol includes the storage of wastes or other matter in the
seabed and the subsoil and the abandonment or toppling at site
of platforms or other man-made structures at sea for deliberate
disposal.

Wast es or ot her matter. Materials and substance of any
kind, form or description.
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CoNVENTION ON THE CONTROL OF THE TRANSBOUNDARY MOVEMENT
ofF Hazarpous WASTES AND THEIR DisposaL, 1989 (BaseL CONVENTION)

Background

The convention does not directly concern marine pollution.

However, it is related to other marine pollution conventions in
the sense that together they form a regime governing the man-
agement of polluting substances.

Objectives

To minimise the generation of hazardous wastes and other
wastes by controlling their transboundary movement (ex-
port, import, transit and disposal).

To ensure that all operations relating to the export, import,

transit and disposal of hazardous wastes are done in an en-

vironmentally sound manner.

To achieve the above objectives by:

e improving national capabilities to manage hazardous
wastes in an environmentally sound manner;

¢ developing a technical and legal infrastructure (including
legislation and instruments of enforcement);

e ensuring that packaging, labelling and transporting of
hazardous wastes and other wastes conform to gener-
ally accepted rules and standards and take into account
internationally recognised practices, whether or not they
are obligatory; and

e establishing international co-operation between parties.

The Basel Conventi on:

Regulates the transboundary movement of hazardous wastes
and other wastes for disposal, excluding radioactive waste
(which is the subject of another convention).

Provides measures to ensure that the generation of hazard-
ous wastes and other wastes within the state’s jurisdiction is
reduced to a minimum, taking into account social, techno-
logical and economic aspects.

Requires the state to ensure the availability of adequate dis-
posal facilities for hazardous wastes and other wastes.
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Basel
Convention

e Prohibits the importation or export of hazardous wastes and
other wastes if there is reason to believe that they will not be
managed in an environmentally sound manner in the coun-
try of import.

e Provides a system of notification, documentation and licens-
ing for the importation, exportation, transport and disposal
of hazardous wastes and other wastes, including the require-
ment for a movement document duly signed by all concerned,
from commencement up to the end of the transboundary
movement.

Geographical Scope / Jurisdiction

All “areas under the national jurisdiction of a state” defined
as any land area, marine area or air space within which a state
exercises administrative and regulatory responsibility for the pro-
tection of human health and environment, with regard to the
generation, carriage, import, export and disposal of wastes.

Exceptions

¢ Radioactive wastes (which are subject to other international
control systems).

e Wastes that derive from the normal operations of a ship (which
are covered by another international instrument).

Polluting Substances Covered
Hazardous wastes and other wastes.

Definitions

Hazar dous wast es. Those listed in Annex I, unless they do
not exhibit any of the characteristics listed in Annex III.

Ot her wastes. Those listed in Annex II.

Transboundary novenent. The movement of hazardous
or other wastes from an area under the national jurisdiction of
one state to or through an area under the national jurisdiction of
another state or to or through an area not under the national
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jurisdiction of any state, provided at least two states are in-
volved in the movement.

INTERNATIONAL CONVENTION ON OIL PoLLUTION PREPAREDNESS,
RespoNse AND Co-oPERATION, 1990 (OPRC)

Background

No matter how stringent the prevention measures taken,
accidents will happen. There are measures that can be taken to
minimise the pollution effects of such accidents, and they are
particularly effective if done in co-operation with others. This
convention was adopted in response to a need for a global frame-
work for international co-operation in combating major incidents
or threats of marine pollution.

Objectives

* To mitigate the consequences of major oil pollution incidents
involving ships, offshore units, sea ports and oil-handling
facilities.

e To facilitate international co-operation and mutual assistance
in preparing for and responding to a major oil pollution inci-
dent.

e To encourage states to develop and maintain adequate ca-
pability to deal with oil pollution emergencies.

The OPRC:

e Requires the establishment of a national system for respond-
ing promptly and effectively to oil pollution incidents. The
system must have, as a basic minimum, a national contin-
gency plan, designated national authorities and operational
focal points responsible for oil pollution preparedness and
response, reporting and handling requests for assistance.

e Encourages the establishment of a system for interna-
tional and regional assistance and co-operation to combat
oil spills.

e Provides the standards of preparedness for oil pollution re-
sponse to be enforced in vessels, ports, oil terminals and
offshore units.
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OPRC

e Provides a framework for technical assistance in capacity-
building for oil pollution response.

o Establishes a system of reporting of incidents resulting in oil
pollution or a threat of oil pollution.

Geographical Scope / Jurisdiction

Vessels, ports, oil terminals, offshore units and areas within
the state’s jurisdiction.

Vessel Types Covered

¢ Qil tankers of 150 gross tons and above.
e Ships other than oil tankers of 400 gross tons and above.

Exceptions

e Warships.

¢ Naval auxiliary ships.

e Other ships owned or operated by a state during a non-
commercial voyage.

Polluting Substance Covered
Qil.
Definitions

a | . Petroleum in any form, including crude oil, fuel oil, sludge,
oil refuse and refined products.

Q| pollution incident. Anoccurrence or series of occur-
rences having the same origin, which results or may result in a
discharge of oil and which poses or may pose a threat to the
marine environment, or to the coastline or related interests of
one or more states, and which requires emergency action or
other immediate response.

Shi p. A vessel of any type whatsoever operating in the ma-
rine environment, including hydrofoil boats, air-cushion vehicles,
submersibles and floating craft of any type.
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O fshore unit. Any fixed or floating offshore installation
or structure engaged in gas or oil exploration, exploitation or
production activities, or in loading or unloading of oil.

Sea ports and oi | -handl i ng facilities. Those facilities which
present a risk of an oil pollution incident, including, /nter alia,
sea ports, oil terminals, pipelines and other oil-handling facilities.

INTERNATIONAL CONVENTION RELATING TO INTERVENTION

oN THE HiGH Seas IN Cases oF O1L PoLLution CasuaLTies, 1969,
AND ProTocoL RELATING TO INTERVENTION ON THE HiGH SEAs IN CASES
oF PoLLUTION BY SuBSTANCES OTHER THAN O1L, 1973 (INTERVENTION)

Background

Under international law, the high seas are beyond national
jurisdiction, where the “freedom of the high seas” may be exer-
cised with no curtailment from any country. However, after the
Torrey Canyon disaster in 1967, the international community
recognised that occurrences on the high seas may lead to pollu-
tion of coasts. The matter of the right of a country to take action
to protect itself from such pollution, vis-a-vis the freedom of the
high seas, was the subject of a conference held in Brussels in
1969. The result of the conference was the Intervention Con-
vention. The convention covered only oil pollution, but the 1973
Protocol extended its coverage to pollution by other substances.

Objective

To allow states to take such measures on the high seas
necessary to prevent, mitigate or eliminate grave and immi-
nent danger to their coastline or related interests from pollution
or threat of pollution of the sea by oil, following a maritime
casualty.

Thel ntervention Conventi on:

e Requires that the intervention measures shall not be in ex-
cess of what is reasonably necessary to prevent, mitigate or
eliminate the danger.
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Intervention

e Provides for a procedure including consultation with other
affected states and independent experts and notification of
affected persons prior to undertaking intervention measures.

Geographical Scope / Jurisdiction
The high seas.

Vessel Types Covered

All ships.
Exceptions
e Warships.

e Other ships owned or operated by a state, during non-com-
mercial voyages.

Polluting Substances Covered

e OQil
e Substances other than oil.

Definitions
QO | . Crude oil, fuel oil, diesel oil and lubricating oil.

Subst ances ot her than oil .
(a) Those enumerated by the Marine Environment Protection
Committee (MEPC) of IMO and annexed to the Protocol.
(b) Those other substances which are liable to create hazards to
human health, to harm living resources and marine life, to
damage amenities or to interfere with other legitimate uses
of the sea.

Shi p.

(a) Any sea-going vessel of any type whatsoever.

(b) Any floating craft, with the exception of an installation or
device engaged in the exploration and exploitation of the
resources of the seabed and the ocean floor and the subsoil
thereof.
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Maritime casual ty. A collision of ships, stranding or other
incident of navigation, or other occurrence on board a ship or
external to it resulting in material damage or imminent threat of
material damage to a ship or cargo.

Rel at ed i nt erests. The interests of a coastal state directly
affected or threatened by the maritime casualty, such as:

(a) maritime coastal, port or estuarine activities, including fish-
eries activities, constituting an essential means of livelihood
of the persons concerned;

(b) tourist attractions of the area concerned; and

(c) the health of the coastal population and the well-being of
the area concerned, including conservation of living marine
resources and of wildlife.

INTERNATIONAL CONVENTION ON SALVAGE, 1989 (SALVAGE)

Background

This convention replaces the 1910 convention on salvage, in
order, among others, to provide incentives, which were lacking
under the old rules, to protect the environment during salvage
operations.

Objective

To provide an internationally uniform framework for the sal-
vage regime with greater emphasis on the protection of the en-
vironment.

The Sal vage Conventi on:

e Requires that due care be taken during salvage operations
to prevent or minimise damage to the environment.

¢ Includes the skill and efforts of the salvors in preventing or
minimising damage to the environment among the criteria in
fixing the reward for salvage.

¢ Provides that special compensation shall be paid for salvage
operations where the vessel or its cargo posed a threat to
the environment.
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Salvage Geographical Scope / Jurisdiction

In any water whatsoever where salvage operations are car-
ried out. The convention applies to proceedings relating to sal-
vage operations in a court or an arbitral tribunal in a member
state, regardless of who the parties are. Parties to the proceed-
ings do not have to be nationals of the member state.

Vessel Types Covered
Any ship or craft, or any structure capable of navigation.
Exceptions

e Warships.

¢ Other non-commercial vessels owned or operated by a state
and entitled, at the time of salvage operations, to sovereign
immunity under generally recognised principles of interna-
tional law.

Definitions

Sal vage oper at i on. Any act or activity undertaken to assist
a vessel or any other property in danger in navigable waters or
in any other waters whatsoever.

Damage to the environnent. Substantial physical dam-
age to human health or to marine life or resources in coastal or
inland waters or areas adjacent thereto, caused by pollution,
contamination, fire, explosion or similar major incidents.

INTERNATIONAL CONVENTION ON CiviL LiaBIiLITY FOR OIL PoLLuTiON DAMAGE,
1969 (CLC), AND THE INTERNATIONAL CONVENTION ON THE ESTABLISHMENT
oF AN INTERNATIONAL FunD FOR CoMPENSATION FOR OIL PoLLuTION DAMAGE,
1971 (FUND), As MopIFIED BY THE 1992 ProtocoLs

Background

Due to the difficulty of determining liability and compensa-
tion for damages from oil pollution, a convention was adopted in
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CLC and
FUND

1969 providing for strict liability of the ship owner for such dam-
ages, and requiring such owner to be prepared through manda-
tory insurance. In turn, the owners would be granted limitations
on their liability. As these limitations often led to cases where
the owners could not compensate victims fully for the damages,
another convention was adopted in 1971 to establish a fund to
provide subsidiary compensation, to which the oil cargo inter-
ests would contribute. The scheme proved successful. But higher
compensation limits were needed. The 1992 Protocols were
adopted to increase compensation limits and to modify the en-
try-into-force requirements.

Objectives

The CLC:

e To ensure prompt and adequate compensation to persons
who suffer damage caused by pollution resulting from the
escape or discharge of oil from ships.

e To provide uniform international rules and procedures for
determining questions of liability in such cases.

The FUND:

e To provide supplementary compensation even where no li-
ability for damage arises under the CLC, or where the ship
owner is financially incapable of meeting his obligations un-
der the CLC, thus providing a form of security for claimants
who have suffered oil pollution damage.

The cLC:

e Holds ship owners strictly liable for oil pollution damage
caused by their oil tankers.

e Provides for limits on such liability of ship owners, depend-
ing on the size of the ship, up to a maximum of 59.7 million
SDRs? (US$81.8 million), as increased by the 1992 Protocol

3 The Special Drawing Right (SDR) is an artificial “basket” currency serving as the
International Monetary Fund’s (IMF's) unit of account and as a basis for the unit of
account for a number of other international organisations. It is a basket of five currencies
whose weights are determined by the IMF every five years. Like any currency, its ex-
change rate varies from day to day. As of 14 September 1999, the exchange rate was 1
SDR to US$1.37070.
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CLC and
FUND

from 14 million SDRs (US$19 million) under the 1969 Con-
vention, and the procedure for invoking such limits.

o Establishes a system of compulsory insurance for certain oil
tankers.

¢ Allows persons who suffer damage from oil pollution to have
recourse directly against the ship owner, without involving
states.

The FUND:

e Establishes the International Oil Pollution Compensation
(IOPC) Fund to provide additional compensation so that the
victims may be adequately compensated up to the maxi-
mum amount of 135 million SDRs (US$185 million), as in-
creased by the 1992 Protocol from 60 million SDRs (US$82
million) under the 1971 Convention.

e Establishes the fund from a levy on oil importers or receiv-
ers, who are mainly the oil companies whose cargo the ves-
sels are likely to be carrying.

Geographical Scope / Jurisdiction
Under the 1969 and 1971 conventions, the geographical cov-
erage was limited up to the territorial sea. The 1992 Protocols
expand the geographical scope of the conventions to include the
EEZ.
Vessel Types Covered
Any sea-going vessel and sea-borne craft of any type what-
soever constructed or adapted for the carriage of oil in bulk as
cargo. This means mostly tankers, laden and unladen.
Exceptions
e Warships.
e Other ships owned or operated by a state, during non-com-
mercial voyages.

Polluting Substance Covered

Persistent oil.
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FUND

Definitions

al.

¢ Any persistent hydrocarbon mineral oil such as crude, fuel,
heavy diesel and lubricating oil, whether carried on board a
ship as cargo or in the ship’s bunkers.

e Asphalt, bitumen and orimulsion (according to recent deci-
sions).

Pol | uti on Danage.

e Loss or damage caused outside the ship by contamination
resulting from the escape or discharge of oil from the ship,
wherever such escape or discharge may occur, provided that
compensation for impairment of the environment other than
loss of profit from such impairment shall be limited to costs
of reasonable measures of reinstatement actually undertaken
or to be undertaken.

e The costs of preventive measures and further loss or dam-
age caused by preventive measures.

Preventive measures. Any reasonable measures taken by
any person after an incident has occurred to prevent or minimise
pollution damage.

Compensation Regime

The CLC
The shi p owner is |iabl e to pay compensation for:

e pollution damage caused in the territory, territorial sea and
EEZ of the member state; and

e preventive measures wherever taken.

The shi p owner shall not be | i abl e if the damage:

¢ resulted from an act of war, hostilities, civil war, insurrection
or a natural phenomenon of an exceptional, inevitable and
irresistible character; or

e was wholly caused by an act or omission done with intent to
cause damage by a third party; or

e was wholly caused by the negligence or other wrongful act
of any government or other authority responsible for the
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CLC and
FUND

maintenance of lights or other navigational aids in the exer-
cise of that function; or

resulted from an act or omission done with intent to cause
damage by the person who suffered the damage or from the
negligence of that person.

The FUND

The 1 OPC Fund i s |i abl e to pay compensation to the fol-

lowing:

Any person suffering pollution damage if such person has
been unable to obtain full and adequate compensation for
the damage because:

¢ no liability for the damage arises under the CLC;

o the owner liable for the damage under the CLC is finan-
cially incapable of meeting his obligations in full and his
insurance is insufficient; and

o the damage exceeds the owner’s liability under the CLC.

The ship owner for expenses reasonably incurred or sacri-

fices reasonably and voluntarily made to prevent or minimise

pollution damage.

The | OPC Fund shal | not be |i abl e inany of the following

situations:

The damage resulted from an act of war, hostilities, civil war
or insurrection or was caused by oil which had escaped or
been discharged from a warship or other ship owned or op-
erated by a state and used, at the time of the incident, only
on government non-commercial service.

The claimant cannot prove that the damage resulted from
an incident involving one or more ships.

The damage resulted from an act or omission done with
intent to cause damage by the person who suffered the dam-
age or from the negligence of that person, except with re-
gard to preventive measures.
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INTERNATIONAL CONVENTION ON LIABILITY AND COMPENSATION
FOR DAMAGE IN CONNECTION WITH THE CARRIAGE OF HAZARDOUS
AND Noxious SuBsTANCES BY SEA, 1996 (HNS)

Background

As the CLC and FUND regime covers only pollution from ail,

the international community realised that there was a need to
provide a similar regime for hazardous and noxious substances,
as the threat of damages from pollution from them is just as bad
or even worse than from oil. This convention answers this need.
However, it is not yet in force.

Objectives

To ensure adequate, prompt and effective compensation to
persons who suffer damage caused by incidents in connec-
tion with the carriage by sea of hazardous and noxious sub-
stances.

To adopt uniform international rules and procedures for de-
termining questions of liability and compensation in respect
of such damage.

The HNS Conventi on:

Was adopted as the equivalent of the CLC and FUND with
regard to pollution damage from hazardous and noxious sub-
stances carried as cargo.

Covers not only pollution, but also the risks of fire and explo-
sion arising from the carriage by sea of hazardous and nox-
ious substances.

Establishes two levels of liability, structured analogously to
the CLC and FUND:

o the liability of the ship owner; and

o the liability of the HNS Fund, which supplements the first.
Introduces strict liability for the ship owner at limits higher
than those established by other regimes.

Provides for a system of compulsory insurance.
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HNS

Geographical Scope / Jurisdiction

e As to any damage, up to the territorial sea.

¢ As to damage by contamination of the environment, up to
the EEZ.

e As to damage other than damage by contamination of the
environment, caused by a substance carried on board a ship
of a state party, wherever occurring.

e As to preventive measures, wherever taken.

Vessel Types Covered

All ships. But a state may declare the exemption of ships
that:
e do not exceed 200 gross tons;
e carry HNS only in packaged form; or
e are en route between ports or facilities of that state.

Exceptions

e Warships.

¢ Naval auxiliary ships.

e Other ships owned or operated by a state during a non-
commercial voyage.

Polluting Substances Covered
Hazardous and noxious substances.
Definitions

Hazar dous and noxi ous subst ances.

e Any of the following substances, materials and articles car-
ried on board a ship as cargo:

e oils carried in bulk (in tankers) listed in Appendix I of
Annex I of the MARPOL;

e noxious liquid substances carried in bulk (chemicals in
tankers) referred to in Appendix I of Annex II of the
MARPOL;

e dangerous liquid substances carried in bulk (in tankers)
listed in Chapter 17 of the IBC Code;
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HNS

e dangerous, hazardous and harmful substances, materi-
als and articles in packaged form (in containers, etc.)
covered by the IMDG Code; and

e others.

Residues of these substances.

Damage.

Loss of life or personal injury on board or outside the ship
carrying the HNS caused by those substances.

Loss of or damage to property outside the ship carrying the
HNS caused by those substances.

Loss or damage by contamination of the environment caused
by the hazardous and noxious substance, provided compen-
sation of the environment other than loss of profit from such
impairment shall be limited to costs of reasonable measures
or reinstatement actually undertaken or to be undertaken.
Costs of preventive measures and further loss or damage
caused by preventive measures.

Preventive neasures. Any reasonable measures taken by

any person after an incident has occurred to prevent or minimise
damage.

Compensation regime

The shi p owner is |iabl e topay compensation for any dam-

age caused by hazardous and noxious substance in connection
with their carriage by sea on board the ship, up to the following
limits:

10 million SDRs (US$13.7 million) for a ship not exceeding

2,000 tons;

for ships exceeding 2,000 tons, the following additional

amounts, provided that the total shall not exceed 100 million

SDRs (US$137.07 million):

e 1,500 SDRs (US$2,056) for each ton from 2,001 to 50,000
tons;

e 360 SDRs (US$493) for each ton over 50,000 tons.
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HNS

The ship owner shall not be |iabl e when the damage

a result of an act of war, hostilities, civil war, insurrection or a
natural phenomenon of an exceptional, inevitable and irre-
sistible character;

wholly caused by an act or omission done with the intent to
cause damage by a third party;

wholly caused by the negligence or other wrongful act of
any government or other authority responsible for the main-
tenance of lights or other navigational aids in the exercise of
that function; or

a result of an act or omission done with intent to cause dam-
age by the person who suffered the damage or from the
negligence of that person.

The HNS Fund i s | i abl e to pay compensation, up to a maxi-

mum of 250 million SDRs (US$346.67 million) to the following:

Any person suffering damage if such person has been un-

able to obtain full and adequate compensation because:

o the owner has no liability;

o the owner is financially incapable of satisfying the obli-
gations in full and any financial security provided is inad-
equate to meet the claims for compensation for dam-
age; or

e the damage exceeds the owner’s liability limits.

The ship owner for expenses reasonably incurred or sacri-

fices reasonably and voluntarily made to prevent or minimise

damage.

The HNS Fund shal | not be | i abl e inany of the following

situations:

The damage resulted from an act of war, hostilities, civil war
or insurrection or was caused by hazardous and noxious sub-
stances which had escaped or been discharged from a war-
ship or other ship owned or operated by a state and used, at
the time of the incident, only on government non-commer-
cial service.

The claimant cannot prove that the damage resulted from
an incident involving one or more ships.

The damage resulted from an act or omission done with
intent to cause damage by the person who suffered the
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damage or from the negligence of that person, except with
regard to preventive measures.

GLoBAL PROGRAMME OF ACTION FOR THE PROTECTION OF THE MARINE ENVIRONMENT
FROM LAND-BASED AcTivITIES, 1995 (GPA)

Background

While the international community has adopted at least two
instruments dealing specifically with land-based sources of ma-
rine pollution—the 1985 Montreal Guidelines for the Protection
of the Marine Environment against Pollution from Land-based
Sources and the Global Programme of Action—neither is in the
form of a convention. To this day, while there are a number of
regional conventions or protocols, there is no binding global in-
strument on land-based sources, from which as much as 80% of
marine pollution originates.

However, the UNCLOS requires its states parties to pass laws
to protect the marine environment from land-based activities, to
harmonise them at the regional level, and to attempt to estab-
lish global and regional rules, standards and recommended prac-
tices and procedures on the matter.

In 1995, the international community attempted to deal with
land-based sources of marine pollution in a comprehensive and
practical manner. The result was the GPA, which was adopted at
a United Nations Environment Programme conference organised
in response to recommendations made at the 1992 UNCED Con-
ference.

Objectives

e To prevent the degradation of the marine environment from
land-based activities by helping states preserve and protect
the marine environment.

e To assist states in taking actions individually or jointly in ac-
cordance with their policies, priorities and resources, which
will lead to the prevention, reduction, control and/or elimi-
nation of the degradation of the marine environment, as well
as to its recovery from the impacts of land-based activities.
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GPA

The GPA:

Provides conceptual and practical guidance for national and/
or regional authorities in devising and implementing sustained
action to prevent, reduce, control and/or eliminate marine
degradation from land-based activities.

Promotes and facilitates the development or adaptation of
regional and national action programmes.

Recommends the preparation or review of a national
programme of action through a six-step process.

Identifies nine categories of land-based threats to the ma-
rine environment that need urgent action (sewage, persis-
tent organic pollutants, radioactive substances, heavy met-
als, oil [hydrocarbons], nutrients, sediment mobilisation, lit-
ter and physical alteration including habitat modification and
destruction in areas of concern).

Provides assistance for countries in identifying schemes to
finance sustained activities.

Geographical Scope / Jurisdiction

All areas of national jurisdiction.

Polluting Substances Covered

In general, all polluting substances from land-based activi-

ties; in particular, from the nine identified source categories (see
above).

StATUS OF RATIFICATION OF MARINE PoLLUTION CONVENTIONS IN EAST AsSIA

See Table 1.
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CHAPTER 2. StaTUS OF INTERNATIONAL
CONVENTIONS IN EAsT AsIA!

MARINE PoLLUTION LEGISLATION IN EAsT AsIA

As commercial sea trading expanded, East Asian countries de-
veloped marine pollution regimes whose efficacy has been dic-
tated by the countries’ degree of political maturity and level of
environmental awareness.

Countries use a variety of mechanisms to control marine
pollution, among the most effective of which are flag state con-
trol and port state control of ships. Considering that all the East
Asian countries are coastal states, that some are petroleum ex-
porters and that the East Asian seas are important international
navigation routes, it is important to define and strengthen na-
tional control over both local flag ships and other flag ships within
the states’ territorial waters and ports.

As almost 80% of marine pollution is caused by land-based
activities, environmental protection and marine pollution laws
should cover all pollution sources within a state’s sovereignty
and territorial jurisdiction, both on land and at sea.

Marine pollution legislation in nine East Asian countries is
summarised below.

Cambodia

Framework law on marine environment and protection

Cambodia has the least developed environmental legislation
among the surveyed countries. However, it has taken the first
step by passing a framework environmental protection law, the
Law on Environnmental Protection and Natural Resource
Management , which deals with the following areas of concern:
environmental impact assessment (EIA); waste manage-
ment; inventory, prevention, reduction and control of toxic and

! This chapter is excerpted from MPP-EAS, 1997a.
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Marine
Pollution
Legislation
in East Asia

hazardous substances; determination of protected areas; public
participation and access to information; and establishment of an
Environment Endowment Fund.

Principles of environmental management

e "The State protects the environment and balances of abun-
dant natural resources and establishes a precise plan of
management of land, water, air, wind, geology, ecologic sys-
tems, mines, energy, petrol and gas, rocks and sand, gems,
forests and forestal products, wildlife, fish, and aquatic re-
sources.” (Article 59, Constitution)

Conventions ratified

Cambodia has ratified but not yet implemented the I nt er na-
tional Convention for the Prevention of Pollution from
Shi ps, 1973, as nodified by the Protocol of 1978 rel ati ng
thereto (MARPQL) andits firstfi ve annexes, andthe I nter -
national Gonventionon dvil Liability for Gl Pollution Dam
age, 1969 (CLO).

Certain national laws, mostly old issuances, have some pro-
visions on marine pollution. The country has little infrastructure
to deal with marine pollution, which is not yet, however, a big
problem.

People’s Republic of China

Framework laws on marine environment and protection

The Envi ronnment al Protection Law ( EPL) provides for:
e an EIA system; and
e a system of fees for dischargers using the “polluter pays”
principle.

The Marine Environnmental Protection Law of 1983
( MEPL) implements a scheme of marine pollution regulation with
categories of regulation based on pollution sources.
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Marine
Pollution
Legislation
in East Asia

Sour ces of marine pollution | aws are the following:
e the Constitution;
e National People’s Congress and its Standing Committee;
State Council;
e local government units; and
e Local People’s Congress and its Standing Committee.

This multi-tiered system of legislation often results in over-
lapping of functions.

Principles of environmental management

e “The state shall insure the suitable utilisation of natural re-
sources and protect rare animals and plants.” (Article 9 (ii),
Constitution)

e "The state shall protect and improve the environment of ar-
eas of human habitation and ecosystems and prevent and
eliminate pollution and other hazards to the public.” (Article
26, Constitution)

e “The state environmental protection plan shall be incorpo-
rated into the national economic and social development plan.
The state shall adopt economic and technological policies
and measures favourable to environmental protection so as
to harmonise the work of environmental protection with eco-
nomic and social development.” (Article 4, EPL)

e “The State Council and people’s governments at various lev-
els in coastal areas shall strengthen marine environment
protection. Discharge of pollutants and dumping of wastes
into the seas, coastal construction and offshore oil explora-
tion and exploitation must be conducted in compliance with
provisions of law so as to guard against pollution and dam-
age to the marine environment.” (Article 21, EPL)

Conventions ratified

Among the countries in the region, China has ratified the
most number of international conventions relating to marine
pollution. In 1999, it ratified the Convention on G| Poll u-
tion Preparedness, Response and Co-operation, 1990
( OPRC) .
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Indonesia

Framework laws on marine environment and protection

The largest archipelago in the world, Indonesia has sever al
| aws and regul at i ons dealing with the following aspects of the
marine environment: the exclusive economic zone (EEZ); conti-
nental shelf; navigation; fishery; water pollution; and water quality
standards. All touch on protection of the marine environment. A
nunmber of |aws deal with land-based sources of marine
pollution.

Indonesia first passed a framework environmental protec-
tion law in 1982. The Law Regardi ng Environmental Man-
agement (EMA-1997) replaced it in 1997.

Principles of environmental management

e Every person has the right to a healthy living environment.
Every person has the obligation to maintain and protect the
environment. (Article 5 (1), EMA-1997)

e The polluter pays for damage done to the environment. (Ar-
ticle 34, EMA-1997)

e Every factory or business that is considered likely to have
significant impact on the environment must submit to EIA.
(Article 15, EMA-1997)

e Environmental conditions must be incorporated into the li-
cense of activities. (Article 8, EMA-1997)

e Every person has the right to participate in environmental
management. (Article 5(3), EMA-1997)

e Victims of environmental damage and/or pollution must be
compensated. The living environment must be restored.
(Article 35, EMA-97)

Conventions ratified

Indonesia has ratified and implements the MARPOL ( An-
nexes | and 11). Itisin the process of ratifying the OPRC and
the London Conventi on. In 1998, it passed implementing leg-
islation for the Basel Conventi on, which it ratified in 1993. In
1999, it ratified CLC 1992 and denounced FUND 1971.
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Malaysia

Framework laws on marine environment and protection

The Envi ronnent al Qual ity Act (1974, amended in 1996;
the EQA-1974) has chapters on prevention of pollution of the
atmosphere, soil and inland waters; prevention of waste dis-
charges into the sea; environmental labelling; audit; and impact
assessment. Regulations issued under authority of this law cover
sewage and industrial effluents, EIA, and waste treatment and
disposal.

The Excl usive Econonic Zone Act of 1994 and Con-
tinental Shel f Act prohibit pollution of the marine environment.

The Mer chant Shi pping (G| Pol lution) Act 1994 isthe
implementing legislation for the CLC and FUND, which were rati-
fied in 1995. The 1992 Protocols of the CLC and FUND are under
review for future ratification.

Principles of environmental management
from the National Environmental Policy (NEP)

¢ Maintenance of a clean and healthy environment.

e Maintenance of the quality of the environment relative to the
needs of the growing population.

e Minimisation of the impact of the growing population, min-
eral exploration, deforestation, agriculture, urbanisation and
tourism.

e Balance between the goals of socioeconomic development
and the need to bring the benefits of development to the
broad population against the goal of preserving the environ-
ment.

e Emphasis on the prevention through conservation rather than
curative measures by preserving the country’s unique and
diverse cultural and natural heritage.

e Determination of the implications of proposed projects and
the cost of the required environmental mitigation measures
by conducting EIA.

e Promotion of co-operation and co-ordination between na-
tional and local authorities as well as among countries of the
Association of Southeast Asian Nations (ASEAN).
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Conventions ratified

In the last five years, Malaysia ratified the UNCLCS, MARPQL,
CLC, FUND and OPRC. Implementing legislation for the MARPOL
and OPRC is still being developed. While the country is not a
member of the London Convention, its EEZ Act of 1984 incorpo-
rates the convention’s prohibitions. The Basel Conventi on,
which Malaysia ratified in 1993, is implemented by guidelines
under the Customs Act, as well as some of the 1996 amend-
ments to EQA-1974.

The Philippines

Framework law on marine environment and protection

The country has a framewor k environnental |awand a
mari ne pol | ution | aw, in addition to nurmer ous ot her | aws
concerning the marine environment, but they have yet to be
maximised. The country has the most developed EI A system
and the most significant publ i ¢ parti ci pati onin governmental
processes in the region. It is experimenting with market-based
instruments.

A number of government agencies have overlapping man-
dates with respect to the marine environment, with no single
body effectively performing a lead agency or co-ordinating
role.

Principles of environmental management

e “The State shall protect and advance the right of the people
to a balanced and healthful ecology in accord with the rhythm
and harmony of nature.” (Article II, Section 16, Constitution)

e “The State shall protect and promote the right to health of
the people and instill health consciousness among them.”
(Article II, Section 15, Constitution)

e “The State shall protect the nation’s marine wealth in its
archipelagic waters, territorial sea, and the exclusive eco-
nomic zone, and reserve its use and enjoyment exclusively
to Filipino citizens.” (Article XII, Section 2, Constitution)
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Conventions ratified

The country has been a member of the London Conven-
ti on since 1973. However, its laws and regulations relating thereto
are too general for effective compliance and enforcement. More-
over, it still does not have the technical capacity to fully imple-
ment the London Convention. Ratification of the MARPOL is
under way. The Basel Convent i on was ratified in 1993, but the
laws, rules and regulations implementing the convention have
yet to fully comply with the terms of the convention. The CLC
and FUND Prot ocol s were recently ratified and took effect in
July 1998. Implementing measures are being formulated. The
Philippines is also a party to the UNCLCS.

The Republic of Korea

Framework law on marine environment and protection

After decades of prioritising development, the Republic of
Korea (ROK) realised that it had to protect its environment. Within
the past decade, it has passed an impressive number of laws
relating to the environment, particularly the marine environment.
It has a Franmewor k Act on Environnmental Policy and an
Environnental |npact Assessment Act. The Prevention
of Marine Pollution Act deals with pollution from ships and
ocean dumping, the Water Qual ity Conservation Act with
pollution from land-based sources. There are also various | aws
on waste.

The ROK is unique in the region because of its Coast al
Managenment Law, and the resulting integration of all jurisdic-
tion pertaining to activities in the marine environment in the
Ministry of Marine Affairs and Fisheries (MOMAF). The objective
of this measure is to manage the utilisation of the coastal envi-
ronment in an integrated manner and reduce multiple-use con-
flicts by incorporating the principles of sustainable development,
ICM and the precautionary principle.

Main components of the Coastal Management Law

¢ Declaration of national policy on and basic principles of coastal
management.
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e Definition of the coastal management boundary.

e Establishment of an ICM plan at the national level.
Identification of elements of coastal management commit-
tees at the national and sub-national levels.

e Establishment and implementation of a coastal zone enhance-
ment plan.

Conventions ratified

Next to China, the ROK has ratified t he nost nari ne pol | u-
tion conventions in the region, including the UNCLGS,
MARPOL (except Annex IV), London Convention, CLC and
FUND 1992, Sal vage, and Basel Conventi on.

Singapore

Framework law on marine environment and protection

Due to its small size, its affluent population, the fact that it
has a single port, and political will and efficiency, Singapore is
able to implement its laws and policies on marine pollution man-
agement effectively. Its Prevent i on of Pol | ution of the Sea
Act of 1990 is a model law for implementing the MARPOL and
related conventions.

Singapore does not have a framework environmental law or
a law on EIA. However, the Ministry of Environment may re-
quire EIAfor projects that may affect public health.

Conventions ratified

The country has acceded to the UNCLOS, MARPOL An-
nexes |, 11 and 11, Basel Convention, CLC and FUND. In
1999, it ratified Annex V of the MARPOL and the OPRC.

Singapore can play a key role in developing international
norms for managing the marine environment. It is a major player
in international shipping and maritime trade. It has a well-in-
formed machinery that can assess whether it is in the interest of
Singapore to be a party to an international agreement.
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Factors in Singapore’s success

e The government
e assumes that industries are much more likely to comply
if they are performing well and thus gives them its strong
support;
e provides incentives to upgrade production and improve
environmental management practices; and
e exercises its political will.
e Multinational corporations often operate within parameters
that exceed national standards because of their adherence
to international codes of practice.

Thailand

Framework law on marine environment and protection

In 1992, Thailand amended its Enhancement and Con-
servation of National Environnental Quality Act (NEQ),
which deals extensively with land-based sources of pollution.
Among its innovative features is the establishment of the Envi -
ronment al Fund, which assists in waste management, and other
projects that promote and conserve environmental quality. Thai-
land uses market-based instruments more than other countries.
It also has an ElI A system

While nat i onal | egislation on | and- based sources of na-
ri ne pol | uti on is extensive and scattered throughout many dif-
ferent laws, legislation on sea-based sources is limited to three
articlesinthe Navi gati on i n Thai Waters Act.

Principles of environmental management

e The state shall pass legislation to conserve the environment
and maintain the balance of natural resources, prevent and
eliminate pollution, and plan the suitable use of soil and water.
(Section 78, 1991 Constitution as amended)

e Every person shall have the duty to conserve natural re-
sources and environment as provided by law. (Section 21,
1991 Constitution as amended)
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Conventions ratified

Thailand ratified the Basel Conventi on in November 1997
and is in the process of developing regulations to conform thereto.
Although the government has announced its intention to ratify
the UNCLOS, MARPOL, CLC and FUND, it has not yet ratified any
international convention on marine pollution.

Vietnam

Framework law on marine environment and protection

The country has a framework Law on Envi r onment al Pro-
tectionandaMaritine Code, which have provisions on ma-
rine pollution, but do not necessarily conform to the require-
ments of international conventions.

The government is gradually introducing measures, such as
market-based mechanisms, to deal with the country’s problems,
which include the following: limited resources to purchase the
equipment necessary to protect the environment; lack of incen-
tives to establish environment-friendly practices; a complex bu-
reaucracy; and inconsistent application of regulations by the
national and local governments.

Principles of environmental management

e “State organs, units of the armed forces, economic and so-
cial bodies, and all individuals must abide by State regula-
tions on the rational use of natural wealth and on environ-
mental protection. All acts likely to bring about exhaustion of
natural wealth and to cause damage to the environment are
strictly forbidden.” (Article 29, Constitution)

e “The Government of Vietnam shall implement all interna-
tional treaties and conventions relating to the environment
which it has signed or participated in, honour all interna-
tional treaties and conventions on environmental protection
on the basis of mutual respect for each other’s independence,
sovereignty, territorial integrity and interests.” (Article 45,
Law on Environmental Protection)
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ASSESSMENT OF

Conventions ratified

The country ratified the MARPOL (Annexes | and 1) in
1991 and has several implementing regulations. It is in the pro-
cess of developing national laws conforming to the convention.
It subsequently ratified the UNCLGOS in 1994 and the Basel
Convention in 1995. It is in the process of ratifying the CLC,
FUND, OPRC and London Conventi on.

MARINE PoLLUTION LEGISLATION IN EAST ASIA

The review of legislation in the nine countries surveyed
emphasises both the similarities and diversity in the region. All
the countries, except Singapore, have f r amewor k envi r onnen-
tal | aws, which, while diverse in form and approach, contain all
the basic elements for protection of the environment, except for
market-based instruments. (See Table 2)

Four countries have f ramewor k maritime transportation
| aws, but only Singapore’s and Indonesia’s provide good bases
for marine pollution management. Most of the countries have
provi si ons on marine pol | uti on, butthese are spread through-
out many laws.

The use of mar ket - based instrunents is less common,
although there is some statutory basis for them in most of the
countries. Publ i ¢ parti ci pati onisrequired in varying degrees
in all the countries.

Environmental Impact Assessment

A common requirement is the conduct of EIA. The Phi | i p-
pi nes and | ndonesi a have the most comprehensive systems,
while Canbodi a has just passed its framework law, which pro-
vides for EIA generally, and is just beginning to implement it.

Toxic and Hazardous Waste
Most of the countries have legislation on toxic and hazard-

ous waste, mostly taking the “cradle-to-grave” approach, but
not all implement the Basel Convention to the letter.
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Assessment Many of the countries have sectoral laws on industrial, agri-
:f :‘I"af'“e cultural and mineral wastes, but only Mal aysi a, the ROK and
L:gil:::?on Chi na have special laws on sewage. Other countries have spe-
in East Asia  Cial laws that enumerate prohibited discharges, including sew-

age, but no specific law on sewage.
Navigation and Maritime Laws

| ndonesi a, Thai | and, Vi et namand Si ngapor e have frame-
work navigation/maritime laws. | ndonesi a’ s navigation law ad-
dresses pollution in detail, while the Thai and Vi et nanese laws
do not. Mal aysi a, the ROK and Si ngapor e have special laws
on civil liability for oil pollution that implement the CLC and Fund.
Al'l countries, except Canbodi a, have provisions on prevent-
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Assessment  ing sea-based pollution, but these are scattered throughout many
of Marine laws. Even Canbodi a, however, has provisions prohibiting dis-
E::il;:;?on charge of oil and sewage into the sea in its Harbour Rules for
in East Asia  [0reign Ships.

Laws on Liability

The laws of the surveyed countries have more provisions for
criminal than civil liability. However, most of the framework envi-
ronmental laws have at least a general provision on compensa-
tion for causing damage to or pollution of the environment.

Penalties of imprisonment in most countries are usually stiff,
but most fines are so low that they do not discourage violations.
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It is not known whether these provisions of law have prevented
marine pollution.

While I ndonesi a, Mal aysi a and Vi et nam provide for the
ship owner’s liability for oil pollution damage, only Si ngapore,
the ROK and Mal aysi a strictly conform to CLC and FUND re-
quirements of strict liability for pollution damage. Si ngapore
acceded to the 1992 Protocols in 1997 and passed a law to
implement its obligations thereunder in 1998.

Use of Market-based Instruments

Chi na, Si ngapore, Thail and and the ROK are the most
advanced users of market-based instruments in the region, while
Vi et nam and Canbodi a have only recently been exposed to
the concept. Although | ndonesi a has the legal authority to use
market-based instruments, it does not use them.

The most common market-based instruments are tax incen-
tives and applications of the “polluter-pays” principle. Mal aysi a
imposes an effluent-related fee for major polluting industries,
such as agro-based industries and toxic and hazardous waste
generators, as well as tax incentives. Under current EIA regula-
tions, proponents of specified type of projects located in the
Philippines must set up environmental guarantee and monitor-
ing funds which could potentially enhance private sector respon-
sibility and public sector participation in environmental manage-
ment. The Phi | i ppi nes is also experimenting in a limited area
with a pollution charge system, which, it is hoped, may become
nation-wide in coverage. Thai | and uses a combination of incen-
tives (such as tax exemptions) and penalties to promote waste
reduction, recycling and reuse. Chi na and the ROK utilise user
and discharge fees.

Thai | and, Mal aysi a and Chi na are the only countries with
a National Environment Fund. In Thai | and and Chi na, the fund
is used to provide loans for waste treatment facilities. In Mal ay-
si a, it may be used for research on pollution and measures for
pollution prevention, response and mitigation. Chi na’ s Subsidy
for Environmental Protection may also be used by the environ-
mental protection agencies to improve their equipment and in-
stallations. Canbodi a also has an Environmental Endowment
Fund for environmental protection and natural resource conser-
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vation, but this is to be built up from donations rather than fees
to be collected by the government.

Public Participation

The degree of public participation in marine pollution man-
agement processes varies from country to country. In Canbo-
di a, one of the purposes of the Law on Environmental Protec-
tion and Natural Resource Management is to encourage and
enable the public to participate in environmental protection and
natural resource management. In Vi et nam the Constitution pro-
vides for the citizens' right to participate in the administration of
the state. The Standing Committee of the National Assembly
may solicit comments from the public on bills and draft ordi-
nances. A special law requires state bodies to fully consider the
recommendations of social organisations and individuals to imple-
ment measures for the management and protection of mineral
resources and the surrounding environment. Similar processes
exist in Chi na and Si ngapor e, although public participation is
limited.

The Phi | i ppi nes has a national policy of consulting the pub-
lic on legislation. The law on EIA also specifies public consulta-
tion. Non-governmental organisation participation in government
affairs has been institutionalised; NGOs are the main link be-
tween the government and the people.

In Mal aysi a, no law explicitly requires public participation in
pollution management, but provisions in the Constitution on the
National Land Council, National Financial Council, and National
Council for Local Governments and the EIA provisions of the
Environmental Quality Act, may be used to promote it.

In Thai | and, the NEQA provides for the right of the public to
participate in and to be informed about pollution management.
NGOs may be registered with the Ministry of Environment for
some limited activities. However, few NGOs are active in the
field of marine environment.

In I ndonesi a, the EMA-1997 provides that every person has
the right to participate in the management of living resources,
but does not institutionalise the process.

Many NGOs in the ROK were suppressed by the govern-
ment before the 1990s, but are now undergoing a renewal and
often participate in the decision-making process on natural
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resource utilisation and contribute to changing national environ-
ment policy.

The Constitution, laws and regulations of Chi na encourage
the public to participate in environmental protection. In practice,
however, NGOs and the private sector have had minimal partici-
pation in the field of environmental protection, owing to the
perception that only the government and its agencies are re-
sponsible for the prevention of pollution and the protection of
the environment.

Si ngapor e has strong awareness-building and capacity-build-
ing programmes. Members of the academe provide policy re-
search and extend training to the shipping community to keep
the sector updated on the latest developments in the industry.

RATIFYING AND IMPLEMENTING INTERNATIONAL CONVENTIONS:
NATIONAL EXPERIENCES

Although more countries are ratifying international conventions,
studies show that they have a poor record of implementation.
The MARPOL and Basel Convention are the most commonly rati-
fied. Only Canbodi a has not ratified the Basel Convention. Only
Thai | and and the Phi | i ppi nes have not ratified the MARPOL,
although they are preparing to do so.

While most countries in the region have signified their inten-
tion to ratify the international conventions, actual ratification does
not necessarily follow due to constraints enumerated below.
Implementation also does not follow as a matter of course in
many of the countries, except for Si ngapore, where compli-
ance is at a high level.

In many cases, there is similarity between the provisions in
the national legislation on the same topic as a particular require-
ment of an international convention, but the laws do not neces-
sarily completely conform to the convention provisions.

UNCLOS

Among the nine countries surveyed, only Canbodi a and
Thai | and have not ratified the UNCLOS, although Thai | and is
considering ratifying it. Thus, the framework for pollution man-
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agement provided in Part XII of the convention has been ac-
cepted by the majority of countries.

MARPOL

Al'l countries surveyed, except Canbodi a, implement the
MARPOL to a certain extent. Canbodi a, however, is the only
country that has ratified all the convention’s annexes (in 1994).
Ironically, the Phi | i ppi nes has the greatest number of imple-
menting laws, but it has not ratified the convention. | ndonesi a
ratified Annexes I and II in 1986. The general provisions of its
framework navigation law (1992) contain many elements of the
MARPOL. The regulations containing the implementation details
are not available, although it is known that Indonesia imple-
ments the convention.

Thai | and has not ratified the convention, but it has been
preparing to do so for a number of years. Any relevant regula-
tions it might have are not available. Mal aysi a ratified the
MARPOL and Annexes I, II and V in 1997, but does not have
implementing legislation yet. Only the general provisions are found
in Malaysian environmental laws. Vi et nam has several regula-
tions and is developing national legislation to implement An-
nexes I and II.

Chi na has ratified all annexes except Annex IV. Si ngapor e
has ratified Annexes I, II, III and V and is preparing to accede to
Annex VL.

London Convention

Only Chi na, the Phi | i ppi nes and the ROK have ratified the
London Convention. None has ratified the 1996 Protocol. The
Phi | i ppi nes and the ROK implement the convention through
their respective pollution laws and a specific regulation. In 1985,
Chi na ratified the convention and issued implementing regula-
tions. Al the ot her countries have general laws forbidding
dumping and discharge of various polluting substances into
marine waters; Mal aysi a is more specific, requiring a license.
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Basel Convention

All nine countries have laws requiring the proper manage-
ment and disposal of toxic and hazardous wastes, but with dif-
ferent levels of thoroughness. | ndonesi a, Mal aysi a, Si ngapor e,
the Pni | i ppi nes and the ROK have ratified the Basel Conven-
tion, and their statutes substantially comply with the convention
requirements. This may also be said of Thai | and, which has a
law on hazardous substances. Chi na has regulations on the man-
agement and disposal of hazardous waste, but these must be
updated to conform to its obligations under the convention. The
framework legislation of Vi et namand Canbodi a have general
provisions on hazardous wastes.

OPRC

Chi na, Mal aysi a and Si ngapor e ratified the OPRC within
the last two years. Singapore passed implementing regulations
this year.

ASEAN’s Qil Spill Response and Preparedness (OSRAP)
organisation promotes regional co-operation in combating oil
spills. Many ASEAN countries have developed co-operative oil
spill contingency plans under OSRAP, although these are not
reflected in their laws.

Intervention and Salvage Conventions

Only ¢hi na has ratified the conventions. However, it has not
developed special implementing legislation for them. A provision
in Mal aysi an law categorically authorises the government to
take action to prevent pollution in Malaysian waters, but it does
not specify or limit where.

None of the countries has legislation fully implementing the
provisions of the Salvage Convention.

CLC and FUND

Canbodi a ratified the CLC in 1994 but has not adopted any
implementing measures. | ndonesi a ratified the CLC 1992 in 1999,
but has no implementing law. It also denounced FUND 1971 in
1999. mal aysi a, however, ratified the 1969/71 conventions in
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1995, and has a very clear implementing law (Act 515, 1994).
The Phi | i ppi nes, the ROK and Si ngapor e ratified the 1992
Protocols in 1997. Implementing legislation has been passed in
Si ngapor e and ROK but not in the Phi | i ppi nes.

Chi na ratified the CLC 1976 Protocol in 1986 and 1992 Pro-
tocol in 1999. Vi et namand Thai | and have not ratified either
convention. While Vi et namhas provisions of law on liability and
compensation, these conform to traditional maritime law rather
than the CLC and FUND regime.

Reasons for Non-ratification and Non-implementation

East Asian countries usually fail to ratify and/or implement inter-

national instruments due to the following constraints:

e lack of human and financial resources, including technical
expertise;

e administration issues;

o fragmented legislation;

¢ lack of awareness; and

e lack of political will.

Lack of resources

The most common stumbling block to ratifying and imple-
menting international conventions is the lack of resources. Be-
cause of their consistent economic growth, Si ngapor e and the
ROK have bigger budgets for marine environmental protection
than the other countries, whose budgets have to be allocated
among many competing interests and where marine pollution
typically has low priority. The other countries thus have a limited
capacity to collect the information necessary to formulate policy,
to translate policy into implementing measures and to effec-
tively enforce the measures.

At least four of the countries need to translate the conven-
tions into the local language, which is difficult due to the techni-
cal nature of the conventions’ subject matter.

Because of recent events in Canbodi a, the country has a
shortage of managerial and technical staff. However, for the same
reason, the problem of marine pollution is not yet as extreme in
Cambodia as in other countries.
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Administration issues

Except for the ROK and Si ngapor e, all the countries suffer
due to diffused authority over marine-related activities. Agen-
cies hardly co-ordinate with each other, resulting in piecemeal,
duplicate or even conflicting efforts. The unclear division of func-
tions leads to friction due to overlapping jurisdiction or, at the
other extreme, the absence of accountability of any agency. This
is especially pronounced in the Phi | i ppi nes, | ndonesi a, Vi et -
nam Chi na and, to a lesser extent, Mal aysi a.

In chi na, the law divides jurisdiction over the sea into four
areas—traffic, fishing, coastal and offshore concerns—resulting
in conflict as to which government agency is in charge of pollu-
tion matters. In the Phi | i ppi nes, the consensus of at least five
government agencies with interlocking functions was required
to initiate the ratification of the MARPOL.

There is also the conflict between the national and local gov-
ernments in many East Asian countries. In Vi et namand Chi na,
for example, they compete for turf.

It will be interesting to see the results of the ROK' s attempt
to lodge marine-related authority, previously spread among 10
government agencies, in a single body—the MOMAF.

Fragmented legislation

In many of the surveyed countries, provisions on marine
pollution are scattered throughout several laws. Piecemeal pas-
sage of laws should not be a problem, provided that it is guided
by a coherent overall policy. However, in most of the countries,
the implementing agencies try to fit the different laws together
only after they are passed, not while they are being drafted.

In some countries, legislation does not provide for enforce-
ment measures, such as documentation, reporting, monitoring
and the use of market-based instruments. Even laws heavy with
penalties may be ineffective because the implementing agencies
have insufficient enforcement authority or strategies.

Lack of awareness

The above issues may all be traced to the lack of awareness
of the causes of marine pollution and the means to control them.
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The surveyed countries are not active in the IMO and do not
participate in formulating international conventions on marine
pollution except for Singapore which in the past decade has be-
come an active participant in IMO processes. Traditionally, there-
fore, the countries have little knowledge of the conventions and
a weak sense of commitment to adopting them.

Awareness-building efforts in the region and the increasing
visibility and urgency of marine pollution are slowly but surely
changing this.

Lack of political will

In the end, it is the strength of their political will that will
determine whether or not countries ratify and implement the
international conventions. Lack of resources and other common
problems are not insurmountable obstacles if a country is deter-
mined to deal with marine pollution. The level of political will,
which was very low not too many years ago, has risen steadily
but has not yet reached an optimum level in all countries.

Lessons Learned

The nine countries surveyed have begun to study the inter-
national conventions on marine pollution and their national ap-
plications. Now they need to go beyond theory and actually con-
trol marine pollution.

Like ratification, legislation is an extended process. A law is
usually passed long after its need is recognised, so it reflects
national developments only to a certain extent. But laws are
necessary to achieve goals and it is essential to update and to
enforce them.

Implementing the laws and applying marine pollution stan-
dards are even more difficult than passing laws and ratifying
conventions. However, countries and organisations are constantly
developing strategies to achieve their goals. The learning pro-
cess should include not just incorporating international instru-
ments into national law but also developing the means to en-
force them.
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Essential Activities for Better Implementation
of International Conventions

Capacity and awareness building.
e C(Clear designation of authority and delineation of functions.
e Public participation.
¢ Proactive management of marine pollution.

Capacity and awareness building

Building the capacity and awareness of the bureaucracy and
general public is paramount. A country aware of the importance
of ratifying the international conventions will be able to partici-
pate in shaping marine pollution standards. A country must first
know what information it needs and then co-ordinate its efforts
to collect the information. Capacity building allows a country to
fully realise the benefits of ratification.

In Chi na, the government has begun the arduous and long-
term task of instituting public environmental education by send-
ing scholars from its legislative and executive branches to uni-
versities and institutes. The education programme is the
government’s response to the public’s perception that poor imple-
mentation of laws is caused by the government’s failure to achieve
the level of technical expertise required by international
instruments.

In canbodi a, awareness and capacity building take on new
meaning in the context of the country’s political turmoil. Due to
events in its recent history, the country lacks the human re-
sources to develop environmental legislation. For example, oil
exploration companies require environmental inspectors to evalu-
ate, monitor and control environmental problems, but Cambo-
dia lacks EIA experts.

Si ngapor e, however, takes awareness and capacity building
seriously. Before ratifying the MARPOL in 1990, as early as 1980
it held consultations with all stakeholders to resolve various
multiple-use conflicts and to avoid fragmentation of effect and
interest. It created an inter-departmental body for consultation
in order to co-ordinate policy and procedures among the differ-
ent stakeholders.
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Clear designation of authority and delineation of functions

Clarity of authority and functions, as well as co-ordination of
policy and operations, are important especially where there are
multiple implementing agencies. The mechanisms for co-ordina-
tion must be institutionalised.

The Phi | i ppi nes’ experience in implementing the CLC and
FUND underlines how necessary it is for agencies to co-ordinate
with each other. First of all, at least six agencies are involved in
implementing the conventions. Second, at least three private
sector stakeholders (receivers, ship owners, insurers) need to
know how to execute the conventions. The stakeholders agreed
that the formation of a technical working group, with represen-
tatives from all the sectors concerned, is the most efficient way
to implement the conventions.

Public participation

Public participation in all aspects of ratification is essential
to ensure the smooth implementation of international instru-
ments. All stakeholders are necessarily partners of the govern-
ment in laying the groundwork for effective and rational
implementation.

The extent to which the government involves the public in
the initial stages of ratification and then implementation varies
from country to country. Almost all the countries surveyed allow
some form of public participation.

The Phi | i ppi nes has had a positive experience in co-operat-
ing with NGOs and people’s organisations in managing the envi-
ronment. Public participation has made strong headway, par-
ticularly in community-based resource management programs.
Many countries have made similar efforts.

Proactive management

Proactive management of marine pollution gives the govern-
ment a psychological edge, putting it at the vanguard in the
fight against pollution. This approach, which anticipates prob-
lems rather than waits for them to happen, is built into the inter-
national conventions.
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For example, Si ngapore has made a strong commitment
and is able to chart the direction of its environmental protection
regime.

DEVELOPING AcTION PLANS TO RATIFY
AND IMPLEMENT INTERNATIONAL CONVENTIONS ON MARINE POLLUTION

Much of the success of implementing international conventions
depends upon the use of effective strategies. It is important that
countries learn from each other. However, no single strategy is
applicable in all countries. The peculiarities and complexities of
each country, the local wisdom, historical antecedents and socio-
political and economic realities are essential considerations in
crafting a reliable strategy.

Strategies must also be developed and applied by building
an informed consensus, which entails adequate consultation with
all parties affected by the conventions.

Questions Countries Must Ask
Before Ratifying a Convention

e \Wat benefits does a country gain fromratifying a
mar i ne pol | uti on conventi on? The economic, social, po-
litical and environmental advantages must be identified in
order to generate public support for ratification.

e \Wiat are the costs of ratification and how shoul d t hey
be pai d? The economic, social and political costs must be
weighed in relation to the benefits and advantages.

e Wowll beaffected, directlyor indirectly, by ratifica-
ti on? The stakeholders from the public and private sectors
and from civil society should be identified and brought into
the process.

e \WWat are the obligations i nposed by a convention?
The enforcement requirements, administrative mechanisms,
facilities and services needed and reporting responsibilities
should be addressed.
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Developing Strategic Action Plans

Action plans are effective tools in helping policy makers gen-
erate and select strategies. They identify targets that a country
seeks to achieve and the means to achieve them. They ensure
that a country’s programs and policies incorporate the lessons
discussed earlier, lessons which, for some countries, were learned
the hard way. Canbodi a, for example, suffered the consequences
of ratifying the MARPOL without adequate planning and
preparation.

It is necessary for countries to ratify and implement interna-
tional conventions in a systematic, comprehensive and integrated
way. The Phi | i ppi nes, | ndonesi a and Vi et namhave thus de-
veloped action plans to do so for specific conventions.

Elements of action plans

e Baseline data.

¢ Participation of all stakeholders.
o Designation of a lead agency.

e Specific and workable options.
e Commitment by stakeholders.

Baseline data

Baseline data on the subject of regulation are important to
ensure that the problems sought to be addressed by the govern-
ment are related to the problems addressed by the international
convention. The data should include information regarding the
level of environmental degradation in a country in order to en-
able the stakeholders to determine the areas of priority and the
appropriate response to particular problems.

Baseline data should indicate the country’s level of compli-
ance with prescriptions under a particular convention in order to
allow the government to strengthen regulation. Information on
existing infrastructure needed to implement a convention is es-
sential in assessing what should be given priority.

Baseline data are also important for another reason. Con-
ventions should be viewed not just in terms of their legal and
technical problems, but also in terms of their potential economic
cost and benefits. A country, in deciding whether or not to ratify
the MARPOL, for example, must consider the economic impact
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of the convention on its fleet, older vessels and outlying areas.
It may be necessary for economists and data analysts or statis-
ticians to examine the shipping sector as a whole and the impli-
cations of full implementation.

The experience of the Phi | i ppi nes in preparing its action
plan to ratify and implement the MARPOL exemplifies the need
for adequate baseline data. The government found it difficult to
obtain data on sea vessels, their carrying capacity, the types and
volume of waste loaded and unloaded, the number of calls per
port, among others—all of which were necessary to prepare the
MARPOL action plan and to determine the level of compliance
which the Philippines seeks to achieve and the readiness of the
sectors, especially the shipping sector, to comply.

The absence of such crucial information necessitated a cost-
benefit analysis on MARPOL compliance. Assisted by the IMO,
the government commissioned a study to determine the cost
implications of and the options in phasing in MARPOL implemen-
tation.

Similarly in I ndonesi a, a workshop on the establishment of
cost-effective shore reception facilities in Jakarta identified as a
problem the limited data on the types and quantity of wastes
being offloaded/disposed from domestic and foreign vessels.

While preparing to accede to the OPRC, Vi et namalso found
it difficult to determine whether or not local oil companies would
comply with a law requiring them to establish contingency plans
and to provide the equipment needed to deal with oil spills.

Stakeholders’ participation

All stakeholders must participate in the drafting of any ac-
tion plan. They should include representatives from the policy
and administrative level of all government agencies that will imple-
ment the convention, from all entities in the regulated sector
and from the general public that will be affected by the
convention’s implementation.

The representatives must have at least a working under-
standing of the convention. More important, they must have
sufficient authority to bind the agency or organisation they rep-
resent. This is necessary to ensure that the commitments made
by the representatives will be honoured by their principals. More-
over, it guarantees appropriate response in cases of high-level
decision making.
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Designation of a lead agency

A lead agency must be designated to oversee the implemen-
tation of the action plan. It must have adequate authority to
exact commitments made by the stakeholders and to decide
with dispatch matters regarding a specific issue or concern.

In most East Asian countries, it is difficult to designate one
lead agency because agencies’ powers often overlap or are
diffused.

Multisectoral implementation is ideal for most East Asian
countries, which must balance numerous interests. It is thus not
surprising that multisectoral groups or task forces have begun to
flourish as countries prepare to implement more international
conventions.

Multisectoral task forces do have one disadvantage: they
usually get bogged down in tedious consensus building. How-
ever, the pay-off—smooth and well-oiled implementation—is
worth it.

In order to develop an action plan to establish cost-effective
port reception facilities, 1 ndonesi a formed a multisectoral legal
team to assess the state of legislation in the country and its
compliance with the MARPOL. From the beginning, however, the
Directorate General of Sea Communications was the lead agency.
The ROK government’s decision to consolidate in one ministry
all powers and responsibilities relating to the marine environ-
ment and activities theoretically eliminates the question of re-
sponsibility and the need for multi-agency co-ordination in imple-
mentation. The ROK should provide a good case study for other
East Asian countries.

Specific and workable options

Action plans’ strategies must be specific and feasible. The
choice of strategy will be influenced by limitations in infrastruc-
ture, the level and cost of technical and administrative expertise
and political realities.

Commitment

Strategies will be effective only if they are supported by all
the stakeholders, whose commitment must be certain in terms
of the means and time of performance. The action plan must
provide for a definite timetable and implementers must ensure
that deadlines are met.
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Representatives must be able to give their institution’s com-
mitment without need for further authorisation.

Ensuring Success

The success or failure of any action plan is determined by
the political will of the general public, the stakeholders and, ulti-
mately, the policy makers. It is the stakeholders and people who
implement the action plans who can most effectively influence
policy makers by providing the rationale for strategies and solu-
tions to problems, and by ensuring that action plans are accom-
plished to the extent feasible. The lead agency plays a pivotal
role as it endeavours to keep the action plans” momentum going
by making sure that stakeholders keep their commitments and
by securing the requisite political support for the action plans.

It is too early to know whether or not the action plans so far
developed will be successful. However, it is unquestionable that
they have moulded the future of marine pollution management
in the region.
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The previous chapter pointed out that the successful implemen-
tation of international conventions on marine pollution depends
greatly on the presence of comprehensive and integrated na-
tional coastal policies, including framework legislation on marine
pollution. While a convention-by-convention approach is desir-
able, even indispensable, effective and efficient implementation
of international norms starts with appropriate national policies
and framework laws.

INTEGRATED CoASTAL MANAGEMENT (ICM)

ICM is anchored on the principle that the environment is best
managed holistically, that is, by treating all its parts as interde-
pendent. The sustainable use of coastal resources requires an
understanding of the complex ecological interrelationships of land,
air and water. Coastal areas contain rich and diverse ecosystems
and resources that are strategically important to the economic
and social well-being and development of nations. Applied in a
timely and comprehensive fashion, ICM paves the way for sound
investment and sustainable use of the coastal areas and their
natural resources (Chua, 1993, 1996; Clark, 1992, 1996; Cicin-
Sain and Knecht, 1998).

Definition of ICM

ICM is a resource management system that employs an inte-
grative, holistic approach and an interactive planning process to
address complex coastal management issues. It serves as a blue-
print for attaining the goals of sustainable development by main-
taining the functional integrity of the coastal resource systems,
reducing resource-use conflicts, maintaining the health of the
environment and facilitating the progress of multisectoral devel-
opment (Cicin-Sain and Knecht, 1998).
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ICM and Agenda 21

ICM is the ideal approach to coastal management. Chapter
17 of Agenda 21 calls for the adoption of “new approaches to
marine and coastal management and development at the na-
tional, sub-regional, regional and global levels, approaches that
are integrated in content and are precautionary and anticipatory
in ambit.” It also calls for, among others, integrated manage-
ment and sustainable development of coastal areas, including
exclusive economic zones (EEZs).

Agenda 21 mandates states to co-operate in preparing na-
tional guidelines for integrated coastal zone management and
development. It asks coastal states to commit themselves to
integrated management and sustainable development of coastal
areas and the marine environment under their national jurisdic-
tion. To this end, according to Agenda 21, it is necessary to:
(a) Provide for an integrated policy and decision-making pro-

cess, involving all sectors, to promote compatibility and a

balance of uses;

(b) Identify existing and projected uses of coastal areas and
their interactions;

(c¢) Concentrate on well-defined issues concerning coastal man-
agement;

(d) Apply preventive and precautionary approaches in project
planning and implementation, including prior assessment
and systematic observation of the impacts of major projects;

(e) Promote the development and application of methods, such
as national resource and environmental accounting, that re-
flect changes in value resulting from uses of coastal and
marine areas, including pollution, marine erosion, loss of
resources and habitat destruction; and

(f) Provide concerned individuals, groups and organisations ac-
cess, as far as possible, to relevant information and oppor-
tunities for consultation and participation in planning and
decision making at appropriate levels.

Under Agenda 21, coastal states should establish or
strengthen appropriate co-ordinating mechanisms (such as a
high-level policy planning body) for integrated management and
sustainable development of coastal and marine areas and their
resources, at both local and national levels. Such mechanisms
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should include consultation, as appropriate, with the academic
and private sectors, non-governmental organisations (NGOs),
local communities, resource-user groups and indigenous people
(Chua, 1992, 1998; Clark, 1998; Cicin-Sain and Knecht, 1998;
Scura et al., 1992). Such national co-ordinating mechanisms could
provide for:

@)
(b)

()

(d)

(e)

()

(9)

(h)
(i)

0)
(k)
0

Preparation and implementation of land and water use and
siting policies;

Implementation of integrated coastal and marine manage-
ment and sustainable development plans and programmes
at appropriate levels;

Preparation of coastal profiles identifying critical areas, in-
cluding eroded zones, physical processes, development pat-
terns, user conflicts and specific priorities for management;
Prior environmental impact assessment, systematic obser-
vation and follow-up of major projects, including systematic
incorporation of results in decision making;

Contingency plans for human-induced and natural disasters
(including likely effects of potential climate change and
sea-level rise) and for degradation and pollution of anthro-
pogenic origin (including spills of oil and other materials);
Improvement of coastal human settlements, especially in
housing, drinking water facilities and treatment and disposal
of sewage, solid wastes and industrial effluents;

Periodic assessments of the impacts of external factors and
phenomena to ensure that the objectives of integrated man-
agement and sustainable development of coastal areas and
the marine environment are met;

Conservation and restoration of altered critical habitats;
Integration of sectoral programmes on sustainable develop-
ment for settlements, agriculture, tourism, fishing, ports and
industries affecting the coastal area;

Infrastructure adaptation and alternative employment;
Human resource development and training;

Public education, awareness and information programmes;

(m) Promoting environmentally sound technology and sustain-

()

able practices; and
Development and simultaneous implementation of environ-
mental quality criteria.
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Elements of Integrated Coastal Management

ICM recognises that the features of the coastal zone are
dynamic and frequently changing. The diversity of ecosystems
and resources in the coastal zone poses a special challenge to
managers and regulators.

Within the zone can be found ecosystems of great produc-
tivity and biodiversity. Human populations rely on them as sources
as well as launching pads of their activities. Coastal areas are
the most populated areas in most countries.

Coastal zones are also characterised by diversity of human
activities—marine recreation, fishing, marine transportation, off-
shore mineral development—which, in turn, significantly impact
on the environment and coastal resources. However, because
coastal and marine resources are finite, conflicts often arise
among competing users of resources, including commercial and
small-scale fishers, industrial users and tourists, among others.

Coastal zones thus pose complex technical, environmental,
social, economic and legal issues and challenges to planners
and decision makers. While coastal zones are best managed
holistically, administrative jurisdictions are unfortunately typically
narrow in range, and bureaucracies are highly protective of their
core responsibilities. A holistic approach includes broad and far-
reaching jurisdictional responsibilities, as well as encroachment
on the most sacred of bureaucratic jurisdictions. ICM challenges
policy makers to develop novel and imaginative legal perspec-
tives and mechanisms. In particular, it demands a re-examina-
tion of the arbitrary demarcation of zones that ignores the spe-
cial character of the coastal zone.

Legislation and reorganisation both require a comprehen-
sive, holistic perspective and vertical and horizontal co-ordina-
tion. Vertical co-ordination between agencies of the national and
local governments is necessary to ensure complementary and
internally consistent policies and adequate technical assistance
and budget allocation, while horizontal co-ordination is neces-
sary among implementing agencies in executing management
actions (Sorensen and McCreary, 1990; Boelart-Suominen and
Cullinan, 1994; Tobin, 1992).

A non-holistic approach often results in policy conflicts. The
ineffectiveness of many sectoral (e.g., fishery, coral reef and
mangrove) or special area (e.g., marine park/reserve) manage-
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ment programmes outside the ICM framework springs from the
inability to resolve legal, interagency and other cross-sectoral
conflicts (Chua, 1998, 1999).

ICM requires a strong legal and institutional framework that
integrates control of pollution, protection of biodiversity and
management of sectoral development. The framework should
have the following features:

e a long-term, dynamic ICM programme subject to periodic
review and revision;

¢ policies that make use of one or more management strate-
gies—including land-use plans, environmental impact state-
ments and other regulatory measures—to rationalise and
systematise allocation decisions; and

e management strategies selected for their systems perspec-
tive and multilateral approach that recognise the intercon-
nections among coastal systems.

How ICM Improves Development Planning

o It furthers a thorough understanding of the natural resource
systems that are unique to the coastal areas and of their
sustainability within the context of a variety of human
activities.

o It optimises the multiple use of the coastal resource systems
by integrating ecological, social and economic information.

o It promotes interdisciplinary approaches and intersectoral co-
operation and co-ordination to address complex development
issues and formulate integrated strategies for the expansion
and diversification of economic activities.

e It helps governments improve capital investment and natu-
ral and human resources to meet economic, social and envi-
ronmental objectives as well as international obligations to
protect the coastal and marine environment.

Steps in Developing ICM Initiatives
(IWICM, 1996; Chua, 1993)

1. Awareness
o Developing awareness of the value of coastal resources
within national economic and social development
programmes.
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¢ Developing awareness of the ability of coastal ecosys-
tems to sustain more than one economic or social activity.
e Developing awareness of the common dependence of
different groups on the availability of goods and services
generated by the coastal systems.
2. Co-operation
e Promoting co-operation among the different sectoral in-
stitutions—the private sector and community groups—to
achieve common objectives.
3. Co-ordination
o Developing co-ordinated policies, investment strategies,
administrative arrangements and harmonised standards
by which performance can be measured.
4. Integration
e Implementing and monitoring policies, investment strat-
egies, administrative arrangements and harmonised stan-
dards as part of a unified programme, and making ad-
justments, if necessary to ensure that stated objectives
are being met.

Good Practices in Implementing ICM (IWICM, 1996)

e Adopt a systematic, incremental approach in developing and
implementing ICM projects and programmes.

e Involve the public in ICM.

e Integrate environmental, economic and social information
from the very beginning of the ICM process.

e Establish mechanisms for integration and co-ordination.

o Establish sustainable financing mechanisms.

e Develop ICM capacity at all levels.

e Monitor the effectiveness of ICM projects and programmes.

Adopt a systematic, incremental approach in developing
and implementing ICM projects and programmes.

ICM should be developed systematically in order to:

o allow time to solicit financial resources and build local mana-
gerial and technical capacities to identify and implement ap-
propriate technological interventions;

e promote interagency and stakeholder co-operation; and
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o foster perception and attitude changes among policy mak-
ers, resource and economic managers and research scientists.

ICM should be applied at the local level, and then to district,
provincial and national programmes after sufficient expertise has
been developed. While it is beneficial to have a broad base of
national support to facilitate sectoral co-operation and consis-
tency in policies, ICM initiatives must build strong public support
by integrating interested and affected parties (stakeholders) into
the ICM planning and management processes.

Apply the ICM framework to sectoral management.
Systematically employ the ICM framework to administer a
combination of policy, management and technological interven-
tions to address sectoral economic development issues. The
framework can help in the effective management of fisheries,
aquaculture, tourism, ports and marine parks, among others.

Use a combination of management actions.

In developing ICM, combine management actions, including
market-based and regulatory instruments, education and train-
ing programmes and alternative forms of livelihood.

Adopt precautionary approaches.

Development should not proceed where information on the
possible social, economic and environmental effects is insuffi-
cient to decide whether such effects are acceptable. This ap-
proach will prevent or minimise use conflicts, adverse impacts
and irreversible loss of future development options.

Strictly follow the ICM procedure.

Follow the step-by-step processes of planning, implementa-
tion, monitoring and evaluation, which are integral and sequen-
tial parts of ICM programme design. Strict compliance ensures
the success of the programme and the improvement and refine-
ment of its management measures.

Involve the public in ICM.

Involve the stakeholders at all phases and levels of ICM
programme development and implementation. Broad public
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support enhances awareness of the special features and values
of the coastal zones at all levels, from local communities to de-
cision makers. Public and private stakeholders can help identify
use conflicts and environmental management problems, deter-
mine their causes and effects, and resolve them. Broad public
support also provides a mechanism for consultation, co-ordina-
tion and, eventually, integration of the efforts of government
agencies to bring about sustainable coastal development.

Integrate environmental, economic and social information
from the very beginning of the ICM process.

Due to the complex and dynamic nature of the coastal sys-
tems, it is important to have accurate scientific information, which
can strengthen planning and management processes and help
monitor the effectiveness of plans and management strategies.

Information gathering is a continuous process in ICM. The
main role of research is to ensure that information is available at
each strategic stage of ICM development. While much of the
baseline information may be available, hard data on ecosystem
dynamics and interactions between the resource users and coastal
ecosystems are often lacking.

Filling such data gaps may require considerable research.
Most countries have a wealth of secondary information on de-
mography, the physical environment and the political, cultural
and socioeconomic conditions that shape coastal policies and
environmental management strategies. However, much of the
information may be in the custody of line agencies, archives of
universities and personal collections of experts. These sources
of information should be identified and the information retrieved,
processed and analysed to form a systematic coastal environ-
mental profile, which will help identify critical gaps in information.

Promote management-oriented research.

Set the research agenda to narrow the information gaps and
to strengthen the scientific basis for management. The collec-
tion and analysis of environmental, social and economic data
can be expensive and time-consuming. Priority should thus be
given to acquiring information that will help solve important prob-
lems and issues and provide a sound base for formulating plans
and management strategies.
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Effective research identifies alternatives for the sustainable
economic development of coastal areas and resources and an-
ticipates potential adverse impacts. It can identify and build into
ICM projects measures to mitigate potential adverse impacts
and to complement economic, social and environmental devel-
opment objectives. Where unavoidable adverse impacts are iden-
tified, environmental impact assessment (EIA) may be required.

Integrate EIA in ICM programme development
and implementation.

Late application of EIA is often less effective in modifying
project/programme design than early application. The proactive
use of environmental, economic and social information early on
can greatly reduce the need for costly and time-consuming EIA.
It clearly identifies the impacts and factors that need to be as-
sessed in order to determine whether project design or addi-
tional mitigation measures should be modified.

Integrated EIA is an effective screening and diagnostic tool
for measuring adverse environmental changes caused by the
cumulative or synergistic impacts of economic activities. It en-
ables the ICM programme to establish proactive or reactive re-
sponses within the limits of the environment’s carrying/absorp-
tion capacity. ICM enables integrated EIA to be more focused
and effective in areas or zones designed for multiple forms of
development.

Consider common property features in economic assessmernt.
Common property features of the coastal resources should
be fully incorporated into the economic assessment of the value
of coastal areas and alternative forms of development. The long
history of coastal development in Asia and other tropical regions
has given rise to complex patterns of resource use and rights of
access to natural resources. Many of the natural systems, such
as coral reefs, estuaries, mud flats, seagrass beds and man-
groves, are considered part of the public domain or common
property of society. Traditional forms of resource management
often cannot be maintained under conditions of rapid population
growth and pressure to expand and intensify development. ICM
helps avoid or alleviate the problems associated with
overexploitation and degradation of common property resources
by using measures such as allocation of user rights, creation of
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zoning areas for multiple-use management and introduction of
improved resource management practices.

Include cost-benefit analysis in the assessment
of development alternatives.

A cost-benefit analysis facilitates the adoption and approval
of the ICM programme. Consider both the direct and indirect
values of natural resources—that is, the economic and environ-
mental goods and services generated by the coastal ecosys-
tems. Exercise caution in the valuation of cultural, spiritual or
less tangible aspects, which can be highly variable, depending
on the interests of different social or economic interest groups.
Qualitative values associated with the non-consumptive use of
coastal and marine resources can be important to policy makers.

Establish mechanisms for integration and co-ordination.

Institutional mechanisms facilitate integration and co-ordi-
nation of the ICM programme. Integration and co-ordination are
mutually supportive elements.

Integration harmonises policies and legislation of national,
provincial/state and local governments; builds close manage-
ment linkages between resource systems; and results in co-
ordination among concerned resources governance and man-
agement agencies. Integration begins at the initial planning
stage.

Co-ordination plays a central role in fostering understanding
and co-operation among stakeholders, line agencies, research-
ers, policy makers and resource managers. An institutional mecha-
nism for co-ordinating the development and implementation of
the ICM programme is essential, especially at the local level, and
will be acceptable to the parties involved if it is built upon an
existing management structure.

Establish sustainable financing mechanisms.

Sustainable financing mechanisms ensure the continuity of
an ICM programme. They are as important as institutional mecha-
nisms. In formulating an ICM project or programme, sources of
finance to sustain management activities should be explored
before finalising the project or programme plan.
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Develop ICM capacity at all levels.

The capacity of stakeholders to contribute to the ICM
programme should be strengthened. A major constraint in ICM
programmes is the lack of technical and management skills, es-
pecially at the local level. ICM requires coastal managers with
broad-based environmental management training to lead and
co-ordinate programme development and implementation. How-
ever, few coastal managers have the interpersonal skills to co-
ordinate interagency activities, mobilise human and financial re-
sources, and direct management-oriented research and infor-
mation development. Coastal managers should develop a wide
range of technical and professional management skills in the
following fields:

(a) environmental evaluation and resources analysis;

(b) environmental economics;

(c) environmental impact assessment;

(d) geographic information systems (GIS) and information man-
agement;

(e) sociology;

(f) law;

(g) policy and land-use planning;

(h) pollution mitigating technologies;

(i) programme development; and

(j) communication.

An ICM programme’s strategies must strengthen human re-
sources and institutional capacities. One of the best ways to
acquire knowledge and practical management skills is through
in-service training and active participation in existing ICM
programmes. The ability of stakeholders to contribute to ICM
can be improved through public meetings, extension services
and workshops.

Monitor the effectiveness of ICM projects and programmes.

Environmental, social and economic impacts should be moni-
tored throughout the life of an ICM programme. Due to the com-
plex and dynamic nature of the coastal systems, it is not always
feasible to accurately predict the economic effectiveness and
environmental performance of ICM projects and programmes.
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This is especially true for tropical coastal systems, where scien-
tific knowledge is often limited. Factors to be monitored must be
identified and standards and procedures for monitoring estab-
lished early on in the ICM process.

Monitoring is a powerful tool for assessing the performance
of projects. It gives early warning of adverse effects so that the
design and management of projects can be modified to avoid
irreversible impacts. It also provides means of assessing whether
an ICM project or programme meets its goals and objectives.

Legal Aspects of Implementing ICM

Legal aspects of designing and implementing ICM
programmes include defining the extent of coastal zones and
recognising property rights over specific resources.

The most challenging legal issue is probably clarifying the
vertical and horizontal roles of government agencies, including
identifying interagency processes, particularly in terms of policy
development, enforcement and implementation of laws, rules
and regulations, and issuance of permits. Mapping out and re-
conciling overlapping jurisdictions and mandates is a formidable
task and requires efficient co-ordination mechanisms.

Legal imagination and creativity are also required to develop
and adopt modalities and procedures of public and community
participation in decision making and implementation, including
incentives for partnerships between the public and private sectors.

Finally, the legal basis for sustainable financing mechanisms
must be explored and enacted.

DEevELOPING A NATIONAL CoAsTAL PoLicy: EXPERIENCES AND LESsONs?

Although most Asian countries recognise the need for it, they do
not have an integrated national coastal or marine policy. The
few attempts made thus far have focused on institutional inte-
gration. Only the Republic of Korea (ROK) has integrated key
agencies under one institution. Others, such as Thailand, rely on
co-ordinating committees to harmonise policies and programmes.
The Philippines and China grant local governments the discre-

! This section is excerpted from MPP-EAS, 1999a.
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tion to adopt integrated management. However, institutional in-
tegration alone is insufficient. The ROK bears watching as it imple-
ments its Coastal Management Law that will form the basis for
integrated management.

Coastal uses are similar throughout East Asia. Batangas Bay
in the Philippines and Xiamen in China represent and best illus-
trate the characteristics and conditions of fast-growing coastal
areas. The management issues and problems confronting these
demonstration sites may be serious, but they are not without
solutions.

ICM offers a workable approach to management issues, re-
quiring the adoption of the following measures:

e a system of policy formulation and legislation;

e institutional arrangements and administrative mechanisms;

e implementation and enforcement;

e monitoring and assessment;

¢ scientific and technological backstopping and capability build-
ing; and

e sustainable financing mechanisms.

Minimum Elements of a National Coastal Policy

e C(Clear policy and management objectives;

e Institutional arrangements and administrative mechanisms;

e Directions for preparing, implementing and enforcing plans;

e Monitoring and assessment of the environment, policy, and
effectiveness of implementation/enforcement;

e Capability building;

e Mechanisms for stakeholder participation; and

e Sustainable financing mechanisms.

These elements cannot all be accomplished overnight and
all together. Timing is crucial, as they are so linked to each other
that the accomplishment of one element paves the way for the
realisation of the others.

The experiences of Batangas Bay and Xiamen, both ICM
demonstration sites of the Global Environment Facility (GEF)/
United Nations Environment Programme (UNDP)/International
Maritime Organization (IMO) Regional Programme for the Pre-
vention and Management of Marine Pollution in the East Asian
Seas (MPP-EAS), illustrate the dynamics among these elements.
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Clear policy and management objectives

A maijor policy objective for both Batangas and Xiamen was
to set up an appropriate institutional mechanism to implement
ICM.

In both sites, a multisectoral body was created to provide a
system for policy formulation and direction and to determine the
parameters of the programmes on coastal management. Poli-
cies were issued through local legislation, and served as the
legal framework for all participating agencies.

Batangas Bay

In the Philippines, environmental management, which includes
the power to implement and enforce environmental laws, was
traditionally a function of the national government. Various gov-
ernment agencies, mandated under the Philippine Administra-
tive Code, had specific powers and functions pertaining to coastal
resources.

In 1991, the Local Government Code (Republic Act 7160)
was enacted. General powers and functions of environmental
management were devolved to the local governments, giving
them the opportunity to formulate their own environmental
management strategies.

The Local Government Code gives the provincial, city and
municipal governments of Batangas wider latitude in managing
their environment and natural resources. Theoretically, each lo-
cal government may institute programmes within its own juris-
diction. Thus, they passed and implemented ordinances and
undertook environmental awareness and consciousness
programmes, but did not co-ordinate to protect the bay. How-
ever, vertical and horizontal integration is necessary, as the bay
is shared by the coastal municipalities around it.

The national government employs the general sectoral man-
agement approach in Batangas Bay. The Department of Envi-
ronment and Natural Resources (DENR) is the lead agency tasked
with conserving natural resources and protecting the environ-
ment. Several other agencies manage specific resources and
regulate specific activities, such as tourism, navigation and pol-
lution from ships.

In response to the institutional inadequacy in coastal resource
management in Batangas Bay, an integrated coastal management
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council (the Batangas Bay Region Environment Protection Coun-
cil [BBREPC]) was created to co-ordinate and consult with stake-
holders on coastal development policies and to implement the
strategic environment management plan (SEMP) for the bay. It
is @ multisectoral and multilateral body composed of representa-
tives of government agencies, coastal municipalities and key
stakeholders (e.g., industries and NGOs). The Provincial Gov-
ernment-Environment and Natural Resources Office (PG-ENRO)
serves as the secretariat and operating arm of the BBREPC.

The BBREPC is structured to suit the circumstances of
Batangas Bay. Existing agencies retain their mandates and no
single body possesses comprehensive regulatory powers. Inter-
agency conflicts are minimised. Most important of all, the council’s
mechanism is politically feasible.

Xiamen

In China, the Marine Environmental Protection Law embod-
ies the basic principles of environmental protection and gives
priority to pollution prevention and mitigation. It applies to China’s
internal waters, territorial seas and other waters under the
country’s jurisdiction.

Under this law, the Environmental Protection Administration
of the State Council is in charge of environmental protection for
the whole country. The State Oceanic Administration is respon-
sible for “comprehensive marine management,” which involves
organising scientific investigation, monitoring, surveillance and
research on the marine environment and protecting marine wa-
ters against damage and wastes.

Local laws are enacted by the Local People’s Representative
Congress and its Standing Committee. Various laws recognise
the authority of the Local People’s Government to formulate
measures, regulations and standards.

Marine environmental management in China includes, among
others, the following: environmental quality standards; EIA; a
system of three-concurrency requiring design and construction
of pollution prevention and mitigation facilities simultaneously
with the development of the projects to which they relate; moni-
toring, surveillance and inspection; marine pollution reporting; a
system of application, registration and licensing for pollutant dis-
charges; imposition of a pollution discharge fee; and imposition
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of legal liabilities such as penalties, fines and suspension of op-
eration.

The government addresses the problem of lack of co-ordina-
tion and clear delineation of functions and operational limits
among technical agencies in Xiamen through the Interagency
Task Force/Committee on Marine Management and Co-ordina-
tion (Leadership Group), which is composed of 24 line agencies.

It is a high-level co-ordinating and steering group for ICM. It
is chaired by the executive vice-mayor, and includes four other
vice-mayors in charge of fisheries, the ocean, ports and harbours,
tourism, industries, science and technology and city planning
and construction. Concerned agencies and local government are
represented. To execute the task force’s decisions, the govern-
ment created the Marine Management and Co-ordination Office
(MMCO). Like the PG-ENRO of Batangas Bay, it is directly under
the local government.

Institutional arrangements and administrative mechanisms

Batangas Bay

Government personnel lack the experience and know-how
to map out an integrated management plan. The numerous en-
vironmental and fisheries laws are not enforced or implemented.
Local government units and DENR field offices insufficiently
monitor firms” compliance with environmental standards. The
result is polluter firms’ continued non-compliance with environ-
mental standards.

Several government agencies are mandated to manage
Batangas Bay. Unfortunately, they exercise their mandates inde-
pendently of each other, duplicating their work and wasting gov-
ernment resources. Five municipalities (Batangas City, Bauan,
Mabini, San Pascual and Tingloy) are located along Batangas
Bay, each with its own political territory. Their municipal waters
overlap, making it difficult to delineate power among them.

The BBREPC has the necessary powers and functions to en-
sure the sustainable development in the area. It has the power
to develop policies and programmes in the region; undertake
information and education activities to encourage involvement
by all sectors; co-ordinate with national agencies and local gov-
ernments to ensure the consistency of their plans and
programmes; and perform such other functions as may be
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necessary to promote development and conservation in Batangas
Bay. The PG-ENRO serves as its technical secretariat.

The PG-ENRO performs the devolved functions of the DENR.
It takes the lead in implementing environmental management
programmes in the province; developing operational plans and
strategies for environment and natural resources programmes
and projects; enforcing pollution control and environmental pro-
tection laws, rules and regulations; co-ordinating ICM
programmes; co-ordinating the SEMP; and engaging the partici-
pation of the appropriate sectors in managing Batangas Bay.

Xiamen

The MMCO is the operational arm of the Interagency Task
Force/Committee on Marine Management and Co-ordination. It
executes the decisions of the task force on the planning, devel-
opment and management of all marine-related activities. It is
directly under the local government and was built upon the ex-
isting Marine Management Division. It is responsible for imple-
menting Xiamen'’s ICM programme.

The creation of the MMCO resolved conflicts among agen-
cies responsible for fisheries and shipping safety, clarified regu-
lations and resolved conflicts over sea-space utilisation between
shipyard operators and fish farmers.

Preparing and implementing plans

Batangas Bay

Among the programmes adopted in Batangas Bay pursuant
to BBREPC's objectives are the development of an integrated
land-use and water-use plan and an integrated waste manage-
ment plan, and the application of market-based instruments in
combination with command-and-control measures. The BBREPC
programme also incorporates EIA.

A zoning ordinance implements the land-use and water-use
plan, which considers the best way to use land and marine re-
sources. It defines the region’s development pattern and is con-
sistent with the municipal and regional socioeconomic develop-
ment objectives.

As regards EIA, the BBREPC is considering developing a tech-
nical committee to process and evaluate initial environmental
examination (IEE) and environmental impact statement (EIS)
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submissions for projects in the region, and actively participating
in the review of such projects. The EIS system is being
institutionalised as a precondition to the grant of local permits.

Xiamen

Zoning is determined through a technical procedure that
considers the various functions of a particular sea area. Xiamen
has declared nature conservation zones and identified marine
protection areas for endangered species, such as the egret, lan-
celet and Chinese white dolphin. The municipal government has
designated 5,500 hectares as a core protected area and estab-
lished special regulations to protect the dolphin.

Monitoring and assessment

Batangas Bay

Baseline water quality information on Batangas Bay is ex-
tremely limited simply because the area has not been monitored
consistently. The establishment of the BBREPC changed the situ-
ation. The council provides a forum for dialogue between and
among various levels of government, government agencies and
private industry on the need for and utilisation of monitoring
information. It put up a multisectoral monitoring programme
that includes local and national government agencies, private
companies operating around the bay, academic institutions and
NGOs.

The members agreed that the programme should initially
focus on environmental monitoring rather than on compliance
monitoring.

Monitoring and evaluation of the strategic environmental plan
is the responsibility of the PG-ENRO, which focuses on the con-
version of inputs into desired outputs. A reporting system will be
instituted whereby all participants shall submit reports to the
PG-ENRO, which will then consolidate and submit them to the
BBREPC.

Xiamen

Xiamen set up a multisectoral monitoring programme that
emphasises the use of pollution monitoring information to
strengthen management of the environment. The monitoring
programme is now carried out by five government institutions
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engaged in pollution monitoring and a state university. Under
the new arrangement, they integrate their marine environment
monitoring activities, inter-calibrate participating laboratories,
train personnel, share equipment and monitor the data ex-
changed. Under the ICM framework, they have rationalised their
activities so that they complement rather than duplicate each
other.

Capacity building

Capability-building programmes are being conducted in
Xiamen and Batangas Bay demonstration sites for the key actors
in ICM, whose management and monitoring skills are being en-
hanced through on-the-job training. The GEF/UNDP/IMO spon-
sors some of the programmes.

Stakeholder participation

Batangas Bay

The BBREPC outlined the roles and responsibilities of partici-
pating groups and organisations, which defined and mutually
agreed upon their areas of accountability. Its participation ma-
trix, which describes the members’ roles and their interrelation-
ships, paved the way for a system of recording the members’
level of participation. Members’ roles are formalised through
memoranda of agreement.

The majority of stakeholders must endorse and/or concur
with proposed laws and ordinances before these are enacted.
During consultations, stakeholders are given options to consider
so that they fully appreciate the proposals’ implications and can
therefore make informed decisions.

Xiamen

The Constitution, laws and regulations encourage the public
to participate in environmental protection. “The People’s Gov-
ernment,” it is commonly said, “encourages and rewards units
and individuals who have made remarkable contributions to pro-
tect and improve the environment.”

However, the contribution of NGOs and the private sector to
marine environmental protection, including ICM, remains minimal,
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as the public still believes environmental protection is the
government’s job.

Sustainable financing

Batangas Bay

The BBREPC is exploring innovative financing mechanisms
to help sustain ICM since the government has limited funds. It is
considering privatisation schemes, build-operate-transfer schemes
and a trust fund mechanism to collect pollution charges and
environmental fees.

The Batangas Coastal Resource Management Foundation was
established in 1991 by five companies and the Batangas gover-
nor. It now has 11 members. The ICM programme gave it an
opportunity to pursue its objective of sustainable development
for Batangas. It plays a major role in the region’s Integrated
Waste Management Action Plan. Signatories are now implement-
ing their voluntary agreements on waste reduction.

Batangas Bay encourages private investment. An integrated
waste facility is currently being developed through a public-pri-
vate partnership project.

Xiamen

Fees collected based on Xiamen'’s waste disposal fee system
are pooled into a special fund managed by the Environmental
Protection Department. The funds are used in major pollution
treatment projects and are loaned out to waste-producing firms
to improve their waste reduction facilities. A percentage of the
fees collected is used to buy monitoring equipment.

Xiamen needs funding to sustain its ICM programme. Its
Strategic Management Plan, drawn up in 1996, considered adopt-
ing elements of the market economy, applying appropriate eco-
nomic instruments, creating new funding mechanisms and di-
versifying funding sources for environmental protection and
management. It proposed adopting regulations and policies to
encourage enterprises, co-operatives, individuals and stockholders
to build, establish and operate environmental industries such as
waste treatment facilities for both effluents and solids, and envi-
ronmental engineering design firms, among others. It sees as a
possible solution to its funding problems a foundation for envi-
ronmental protection, construction and management.
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An outline guide for developing national coastal policies follows.
It employs ICM as its framework and was developed using Thai-
land, the ROK, the Philippines and China as models.

Assessment of Existing Resources and Policies

Most countries have policies, laws and regulations that gov-
ern activities in their coastal areas or provide management
plans for coastal resources and environments. An assess-
ment of existing policies, laws and regulations is the starting
point of any attempt to formulate a national policy.

Existing policies need not be incorporated into the new coastal
policy. The purpose of assessment is to determine which
policies to retain, which to incorporate into the new policy,
which to repeal and, most important, the effect of the new
policy on the retained policies.

Coastal environmental profile

Assessment of existing coastal resources and the status of

coastal environments must be done quickly, otherwise policy-

making will bog down. Data can be fine-tuned later (during

the monitoring phase, for instance).

Data need not be accurate or complete but should be suffi-

cient to guide environmental managers and policy makers.

Secondary information is sufficient if based on fairly recent

studies that cover a representative area. Primary data should

be gathered only to fill in wide data gaps or to validate exist-

ing data.

The following socioeconomic data must be gathered:

e population, employment, income, growth rates and
trends;

e an inventory of all activities in the coastal areas; and

e identification of high-impact activities, such as fishing,
mining, shipping and ports development, tourism, coastal
agriculture and commercial and industrial development.

2 This section is excerpted from MPP-EAS, 1999a.
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The laws define the rights and obligations of stakeholders.
They also delineate the roles of the various government agen-
cies managing the coastal zone. Laws, especially fundamen-
tal laws such as the Constitution, provide the legal basis for
particular aspects of management (e.g., classification/zon-
ing, prohibitions, preferential rights).

In many cases, the laws do not cover all aspects of coastal
management, or are inconsistent with one another. It is there-
fore necessary to identify the gaps, overlaps, vague provi-
sions and the general interrelationship or hierarchy of laws.
Attention should be given to definitions (e.g., coastal zone),
limitations on coverage (e.g., law on marine pollution), juris-
diction of concerned agencies (e.qg., ports authority), devolu-
tion of powers (local government vs. national agencies), rights
(e.g., ownership of land, preferential rights to fishing), pro-
hibited acts and penalties.

A management system consistent with traditional or cus-
tomary norms and practices, and thus supported by stake-
holders, is more likely to succeed than one that is not.

Setting Policy and Management Objectives

The national coastal policy must be clear, comprehensive
and realistic. It is easy to write policy that contains all the
“right” principles, plans and actions. But if it cannot be imple-
mented, it will remain a mere piece of paper, an unrealised
dream.

Objectives cannot be achieved overnight. Policy must direct
the phasing in of management interventions, especially those
that depart radically from existing practices. It must also
direct the phasing out of incompatible activities.

Policy objectives should strike a balance between develop-
ment and conservation.

Integration into national planning

The policy should integrate coastal resources and environ-
ment management into the government’s regular planning
and management processes.
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The policy should clearly define the physical boundaries of
the coastal zone. They can extend as far out to sea as the
EEZ and as far inland to all areas that have a direct or indi-
rect impact on the sea. Although ecologically ideal, these
limits may not be easy to implement or enforce. A coastal
zone may be narrower, as long as it contains three geo-
graphical components: a stretch of coastal waters; the coast-
line; and a band of coastlands. The limits need not be uni-
form nation-wide. The policy can provide criteria for deter-
mining limits for each specific site.

The policy should identify major issues and set priority is-
sues (e.g., marine pollution, waste disposal, conflicts among
stakeholders, habitat/wildlife protection, institutional con-
cerns). The priority issues are likely to be site-specific. The
policy should identify the mechanism by which the imple-
menting agencies can fine-tune management actions to re-
spond to the particular concerns of each site.

The policy should clearly identify what activities are covered
(allowed, regulated, prohibited) and not covered (addressed
in other policies).

The policy should guide management strategies (e.g., inte-
gration/co-ordination among agencies, devolution of pow-
ers, merging and centralisation of functions, etc.).

Setting up the institutional arrangements

A single agency or different agencies must perform a hierar-

chy of functions:

¢ Policy formulation, which is often the function of high-
level bodies such as the cabinet.

e The lead agency function, which is assigned to an agency
which oversees the day-to-day implementation of the
management actions.

o Co-operating agency functions, such as technical assis-
tance, enforcement assistance or help in the monitoring
of activities, compliance with regulations, etc.

e Apprehension, prosecution and penalising functions, which
are necessary to deal with violators.
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The national coastal policy can define the agencies’ roles
and direction, which can then be mandated in subsequent
implementing laws.

Options on institutional arrangements

A super-agency can be given all the powers and functions to
manage the marine and coastal environment. It may have a
policy-making governing board, planning and implementing
arms, and enforcement (police) units. The obvious advan-
tages of this option are its simplicity and full control over all
aspects of coastal management. The disadvantage is that it
can be unwieldy, considering the breadth of functions needed
to manage the coastal zone. It can even conceivably cover
the functions of the entire government. Other government
agencies that may be deprived of some of their functions
may resent the formation of a super-agency.
A common option is to retain specific separate agency func-
tions and create a co-ordination body composed of repre-
sentatives of the various environmental agencies to discuss,
co-ordinate and integrate their functions or activities. Its
advantage is that it will not disrupt the existing set-up. Its
disadvantage is that the body is only advisory and must rely
heavily on the co-operation and action of its member agen-
cies for implementation.

Another option is to devolve all environmental management

functions to a local government. Its advantage is that plans

can be fine-tuned to meet local requirements. Its disadvan-
tages include the following:

e Ecological boundaries seldom coincide with local political
boundaries.

e Local objectives may be parochial.

e Local governments may easily bow to pressure to forego
long-term conservation goals in favour of short-term eco-
nomic gains.

A combination of approaches may profit from the strengths

of various options. A high-level policy-making body (e.g.,

cabinet level) may be given full control of general coastal

management policy directions, plans and actions. Local gov-
ernments may be tasked to lead in implementing general
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policy. They may formulate policies and regulations and take
action to suit their sites’ requirements. National agencies may
then provide technical, financial and enforcement assistance
to local governments.

The choice of option depends on traditional practice and
whether it has been successful; the community’s openness
to change; technical, managerial and financial capability to
set up a new system; and political considerations.

Preparing Management Actions

Action plans must address the previously identified priority
issues. They should have a deadline and designate the re-
sponsible agencies. They must be realistic and list only the
actions that are doable within a reasonable period consider-
ing the existing capabilities.

Action plans must be consistent with a general management
plan, including an integrated zoning plan that will guide regu-
lations governing the coastal land, shoreline and coastal
waters.

In a region beset by crisis, countries are tempted to forego
environmental conservation, which is expensive, and to al-
low development projects to proceed unencumbered. Action
plans should adhere to long-term goals.

Regulations must be clear, and regularly and uniformly en-
forced. New regulations should be well studied and pilot-
tested before full implementation.

Incentives, such as alternative livelihood for fisherfolk to ease
fishing pressure, should be provided to reinforce desirable
behaviour.

Monitoring and Assessment

The effectiveness and socioeconomic impacts of the policy
and its implementing laws and regulations should be moni-
tored and honestly assessed to enable the proper agency to
modify management interventions that do not work.

The environment should also be monitored as it is the ulti-
mate gauge of the effectiveness of all policies and plans.
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managerial, technical, enforcement and prosecution skills of
the implementing agencies.

e The phasing in of management interventions should con-
sider the existing capabilities. For example, sophisticated
management tools (e.g., tradable pollution quotas) can be
used only by sufficiently trained implementors.

Stakeholder Participation

e The spectrum of public participation in management is wide.
At one end, it may consist of keeping communities informed
of the management plans and actions and soliciting their
comments. At the other end, communities may make man-
agement decisions themselves. The most common form of
public participation is a consultation or public hearing where
the affected groups express their opinions about an issue.
The public may also participate at different stages of devel-
opment of an activity, policy or law.

e The policy should define the level and stage at which the
public, especially the affected communities, can participate
in management. Communities may elect representatives to
sit on recommendatory or even decision-making bodies. They
can be consulted directly through public hearings.

e The public can participate meaningfully only if it is properly
informed. The policy should guarantee the public’s access to
information needed to make an informed decision. It should
also provide for a programme to raise the public’s awareness
of management issues.

e Particular sectors (industry, fishing, tourism, etc.) must be
consulted on matters that affect them. Incentives should be
provided to encourage private initiatives compatible with
government policies.

Sustainable Financing

e The policy should declare that coastal resources cannot be
used for free. The price should internalise environmental costs.
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disposal charges, for example, should be proportionate to
the amount and type of wastes generated.

Private sector initiatives should be encouraged, especially
into investments in environmental services, environmental
safety and preparedness and cleaner technology.

Development Cycle

e The first attempt to develop a national coastal policy will
probably not cover all issues that need to be addressed. But
conditions change over time, and what may be the major
issue now may not be the most pressing issue tomorrow.
Current capabilities and financial resources may not allow
the government to focus on all problems with equal atten-
tion.

e Policies and their implementing laws and regulations should
be assessed regularly to see if they need to be modified in
the light of new developments. Regular assessment will en-
sure that the policy remains dynamic and responsive.

DEevELOPING NATIONAL MARINE POLLUTION LEGISLATION

Introduction

Countries in East Asia have responded to threats to the marine
environment by ratifying essential international conventions and
by enacting national laws. However, their responses are not com-
prehensive, and a number of countries still have to ratify or imple-
ment important conventions such as the MARPOL and London
Convention.

The objective of this section is to apprise users of the tech-
nical and legal considerations that will be encountered by gov-
ernments in the formulation of an orderly and up-to-date body
of legislation to protect the marine environment from pollution,
based on the existing body of international conventions.

This section is divided into two parts. The first consists of a
brief introduction describing the basic principles concerning en-

3 This section is excerpted from MPP-EAS, 1999b.
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vironmental and marine environmental protection in national le-
gal and non-legal instruments such as the Constitution and gen-
eral state policy in East Asian countries. The format and struc-
ture of the instruments are discussed next, followed by a section
that highlights the general and basic provisions and principles of
law that must be incorporated into legislation on marine envi-
ronmental protection.

The second part deals with specific requirements and obliga-
tions of states under international conventions that must be ad-
dressed by national legislation. Incorporated are discussions on
various approaches for co-operation in formulating national leg-
islation on marine pollution prevention and management.

National Policy Instruments
on Marine Environmental Protection

State practice

Forms of national policy instruments

The basic principles for state actions on marine environmen-
tal protection affairs are commonly embodied in national policy
codes, which may either be legal or non-legal instruments, re-
lated general national policies or national development plans.

A) Constitution

The basic provisions concerning marine environmental
protection in many East Asian countries are embodied in their
fundamental legal document, the Constitution. Such is the
case in Cambodia, China, Indonesia, the Philippines, Thai-
land and Vietnam.

Some Constitutions provide a direct definition of “marine
environmental protection.” For instance, a provision of the
1987 Constitution of the Philippines reads as follows: “The
State shall protect the nation’s marine wealth in its archipe-
lagic waters, territorial sea, and the exclusive economic zone,
and reserve its use and enjoyment exclusively to Filipino citi-
zens” (Article XII, Section 2). The 1991 Constitution of Thai-
land, however, defines protection of the environment more
broadly, whereby the state is to “maintain the environment
and protect against pollution” (Section 74, Chapter 5 on State
Policy).
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B)

0

Other Constitutions provide an even broader perspec-
tive. Most commonly, marine environmental protection is
encompassed in the principle of protection and proper
utilisation of natural resources as a whole. For instance, the
Constitution of Cambodia provides: “"The State protects the
environment and balances of abundant natural resources and
establishes a precise plan of management of land, water, x x
X, and aquatic resources” (Article 59).

State policy

Marine environmental protection is viewed as one of the
integral components of the principle of sustainable develop-
ment. It is necessary for a state to adopt a national policy on
marine environmental protection or sustainable development.

Vietnam adopted a detailed environmental framework and
action plan in 1991—the National Plan for Environment and
Sustainable Development. China established the conserva-
tion and sustainable development of ocean resources as one
of the major program areas of its Agenda 21. Pursuant to
this, China Ocean Agenda 21, the policy guideline for the
sustainable development and utilisation of the seas and natu-
ral resources within its jurisdiction, was passed in 1996.

The Philippines’ national policy for environmental pro-
tection, which covers marine environmental protection, is
embodied in several laws such as Presidential Decree No.
1151 (1977), otherwise known as the Philippine Environmental
Policy, and the Philippine Strategy for Sustainable Develop-
ment, Cabinet Resolution No. 37, 1989. The environmental
protection policies contained in these laws are the promo-
tion of sustainable development and the strengthening of
environmental impact assessment. The National Marine Policy
of the Philippines states that the Philippines “must ensure
that its marine and coastal resources are properly managed
and that its environment is protected against threats of pos-
sible pollution from both marine and land-based sources.”

National medium-term plans

Some East Asian countries utilise national five-year plans
that integrate the principle of sustainable development be-
sides the abovementioned basic policy instruments.
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The National Development Policy Plan and the Sixth Ma-
laysia Plan provided the institutional bases for a framework
of policies for sustainable development, with the philosophy
of one single law dealing with a comprehensive range of
issues, such as air, water, noise and land pollution, in addi-
tion to approaches for uniformity in strategies and imple-
mentation to address different types of pollution and envi-
ronmental problems by one agency.

The GBHNs (Guidelines of State Policy) 1993-1998, is-
sued by the People’s Consultative Assembly of Indonesia,
provided sustainable development principles, which were
translated into implementation policies by Repelitas (five-
year development plans). China likewise has a year-2000
plan.

The content of national policy instruments

National policy codes of East Asian countries concerning the

protection of marine environment and natural resources
emphasise two important aspects of national policy: the state’s
duty and people’s obligation to protect the marine environment.

A)

B)

Duty of the state

The duty of the state to protect the marine environment
and its resources for the benefit of its people is affirmed in
the Constitutions of East Asian countries such as Cambodia,
Indonesia, Philippines, Thailand and Vietnam. The state has
the duty to ensure the balance of the environment, including
the marine environment and the natural resources therein,
for the greatest welfare of its people. While the duty of the
state is expressed differently among various national policy
instruments, the essence and principle of the state being
responsible for protecting the environment is the same.

Duty of the people

While people are expected to abide by rules and regula-
tions concerning marine environmental protection, some
Constitutions have express provisions on the responsibilities
of the people.

Chapter 4 of the Constitution of Thailand provides that
the people must “conserve natural resources and the envi-
ronment as prescribed by law.” In turn, they have the right
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to information and compensation for “dangers” from con-
tamination or spread of pollution caused by state-supported
activities or projects.

The 1992 Constitution of Vietnam declares that state
organs, units of the armed forces, economic and social bod-
ies, and all individuals have the obligation to obey laws and
regulations on the rational use of natural wealth and on en-
vironmental protection.

Summary

In accordance with current state practices and relevant obli-
gations under international conventions, the framework for a
national basic policy instrument on marine environmental pro-
tection in East Asian countries must do the following:

a) establish a legal foundation and guiding principles for the
overall protection of marine environment and rational use of
natural resources within;

b) affirm marine environmental protection as the duty of the
state and the obligation of its people and all other entities
and bodies;

¢) uphold the principle of simultaneously developing the
economy and protecting the marine environment;

d) integrate the objectives and policies for the protection of the
marine environment into action instruments such as the na-
tional medium-term plan in order to maintain integrated de-
velopment in both land and coastal areas; and

e) strengthen the principle of environmental and natural re-
source use consistent with the carrying capacity of the ma-
rine resources and environment in order to achieve the sus-
tainable utilisation of the ocean.

National Marine Pollution Legislation

The structure of national marine pollution legislation

The enactment of national legislation is a major step to-
wards the implementation of international conventions. Consid-
ering East Asian state practices in implementing international
conventions, a state may enact national legislation on marine
pollution taking either the framework law approach or the spe-
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cial law approach. Under the framework law approach, legisla-
tion is laid down at several levels but under one basic law. Under
the special law approach, pieces of legislation on different topics
are enacted separately and independently of each other.

The framework law approach

Under the framework law approach, a basic policy, which
may or may not be in the form of a statute, forms the foundation
of all national legislation on marine pollution. All statutes, de-
crees, rules and regulations, orders and other issuances on ma-
rine pollution emanate from the basic policy and are treated as
one unit in the national legislation system. Different facets of
marine environmental protection (including the prevention and
management of marine pollution) are addressed at different lev-
els of governance, depending on the level of operationalisation.

With this approach, it is an effective practice to refer in the
law or other instrument to the enabling or authorising legislation
at the preceding level (see Figure 1).

First level: national policy instruments

General principles relating to environmental protection are
found in state policy instruments such as the Constitution, na-
tional policy and state plan, which define and set forth the guide-
lines for each individual strategy, including the creation of na-
tional legislation on marine pollution.

Second level: basic laws concerning marine environmental
protection

This level consists of three kinds of laws promulgated by the

national legislature or law-making body:

i) Substantive law. The most important is the basic law on
environmental or marine environmental protection. It
states the policy of the state to protect and preserve the
marine environment, or to prevent and manage marine
pollution; defines the framework and general principles
for marine environmental protection; and indicates the
importance of management and prevention of marine
pollution. In some countries, it is found in the Navigation
or Maritime Transport Code. It also establishes the
government agencies responsible for marine environ-
mental protection. It may be incorporated in the general
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environmental law or the general law on ocean manage-
ment. Laws that establish rights and obligations (public
or private) and regulate activities are part of substantive
law.

ii) Procedural law. Laws that prescribe particular methods
for enforcing or redressing the invasion of rights estab-
lished by substantive law are part of procedural law. Ex-
amples are dispute settlement and compensation for
damage from marine pollution. The specific details of
procedures may or may not be in the basic law. It is
possible to have a general legal procedure for dealing
with both civil and administrative disputes.

Third level: special legislation on marine pollution

Like the second level of laws, this level is promulgated by
the national law-making body. However, each law at this level
deals with a specific set of activities that threaten, or protect,
the marine environment. The necessity of laws at this level de-
pends on the adequacy of laws at the preceding level. Some
codes or basic laws are so comprehensive that the need for
special laws is limited. Other basic laws, however, are too gen-
eral and need to be amplified in special laws.

National legislation at this level could be organised the same
way as international conventions: that is, by source of pollution.
While this approach simplifies conforming to international stan-
dards, it is not appropriate for all countries.

National legislation on marine pollution would be most effec-
tive if drafted in conformity with a number of globally accepted
universal principles and standards. In this way, a country’s par-
ticular situation and circumstances relating to marine pollution,
as well as the international community’s, are taken into consid-
eration.

Fourth level: administrative rules and regulations implementing
related laws

This level is composed of regulations and rules issued by
administrative regulatory agencies to implement national laws.
The regulations set forth specific mechanisms, standards and
procedures necessary to operationalise national laws. As regula-
tions need to be changed according to existing conditions, the
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instruments at this level should have a greater degree of flexibil-
ity than legislation in the preceding levels.

Fifth level: local legislation

Strictly speaking, local legislation is not always at the bottom
rung of the framework. In some countries, local governments
have the power to legislate on substantive and procedural mat-
ters that are not necessarily subservient to administrative regu-
lations. However, the limitation is that local laws have effect only
within the territorial jurisdiction of the local government. Local
standards usually may be more stringent than national laws.

The special statute approach

Under the special statute approach, laws on the prevention
and management of marine pollution are enacted distinctly and
independently of each other. The only link among them is that
they comply with the primary policy instruments such as the
Constitution, and that they address different aspects of marine
pollution. The laws are not integrated into a common system,
but may be integrated in implementation (see Figure 2).

Main and subsidiary legisiation

Under the special statute approach as well as the framework
law approach, subsidiary legislation in the form of administrative
regulations issued under authority of the main legislation (the
special statute) is required. For our purposes, the second and
third levels in the framework law approach are the “main legisla-
tion,” while the fourth level is the “subsidiary legislation”.

Modes of adopting international conventions
into national legislation

The countries of East Asia have utilised two different ap-
proaches to adopt international conventions in national legisla-
tion.

In the first approach, the state takes no other action after
the act of ratification or accession. The convention is then as-
sumed to become part of the law of the state. A variation of this
approach is the issuance of a declaration, either by statute or
executive order, that the convention is now part of the legal
system of the state. This may also be the same instrument of
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Developing ratification or accession. Elements of the convention may or may
National not be found in the national legislation. If found, the provisions
Marine may be in different formats or use different terminology. Laws
Pollution . . . .
Legislation would have to be interpreted in the light of relevant conventions

or vice versa.

The second approach is the opposite of the first. A law is
adopted in which each provision of the convention is restated in
a manner adapted to national conditions. There is no need to
refer to the convention (except when questions of interpretation
arise) as all the details are in the law.

A third approach, which is used by countries in other regions
but is not common in East Asia, is an intermediate one. The
legislation declares the effectivity of specific provisions of the
convention and has additional provisions to “fill in” elements
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that are left by the convention to the country to specify, such as
the implementing agency, the court having jurisdiction over rel-
evant disputes, and the sanctions for violation. This approach
makes it necessary to refer to the convention together with the
law.

The best approach is obviously the second one, as it makes
clear to everyone how they are expected to comply. The first
approach is the most difficult to implement because it leaves
everything to the implementing agency. The implementing agency
may not have the authority to make the necessary prescriptions
or might not be capable of doing so, leaving affected persons
without guidance and creating the risk that courts or other dis-
pute-settling authorities may incorrectly interpret actions taken
to implement the convention.

However, it is up to each country to adopt what is best for it.
If the country is not ready to pass a detailed law, rather than
taking the first approach, it may take the third, which would
provide the elements that need specific stipulation by the imple-
menting country.

General considerations of national marine
pollution legislation

General considerations of structure

Generally, the structure of a law on marine pollution is the
same as that of other laws. The common component provisions
of the law are the objective, definition, scope of application and
implementing clauses. The following provisions of law are es-
sential for special statutes on marine pollution control:

A) Objective
The objective sets out the rationale behind the passage
of the law, the issues that it seeks to address and the pur-
pose for which it was enacted.

B) Definition of terms
To avoid different interpretations of the law, it is neces-
sary to define terms that may have meanings other than
those intended by the legislation, and terms that are techni-
cal, new or uncommon. A technical term may have various
meanings and interpretations depending on the field or the
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0

D)

context in which it is used. It is essential that the subject
pollutant be defined as well. Other terms common to the
subject matter that will probably need definition are the fa-
cilities required, vessel type, waste, etc. Special topics will
also have terms that need definition.

Scope of application

The scope of application of a law is generally composed
of three essential elements that must answer the following
questions:

Where shall a law be applicable? This refers to the geo-
graphical scope of the law’s application and is usually limited
to the state’s jurisdiction. However, due to special jurisdic-
tions existing under the Law of the Sea and other conven-
tions, and the jurisdiction exercised by the state over ships
flying its flag beyond its territory, the geographical or juris-
dictional scope of a law shall be specifically defined as it
varies depending on the emphasis of the law. For instance,
there is a difference between the scope of jurisdiction in
implementing the MARPOL and the Intervention Convention.

To whomshall the law be applicable? This concerns those
entities required to obey and comply with the law. Laws are,
in general, applicable to the state’s nationals and to foreign-
ers who are situated within the state’s territory. However,
because of the special nature of maritime jurisdiction, it is
important to be specific in national legislation on marine
pollution. The scope of application is not only limited to per-
sons but also covers different vessel types and some kinds
of facilities such as offshore platforms.

What does the law create? This element involves the
legal relationships governed by the law — the particular rights
and liabilities established by the law. Different international
conventions on marine pollution focus on different aspects
of marine pollution management and specify the rights and
liabilities of the concerned parties.

Exemptions

Most of the conventions exempt warships, naval auxil-
iary ships and other ships on government non-commercial
service from their provisions. A state may opt not to exempt
its own warships and similar ships or to make special
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E)

F)

provisions for them, but it is traditional international law to
observe the immunity of such ships of other countries.

Designation of implementing agency

The failure to clearly designate an implementing agency
or to clearly delineate functions among more than one imple-
menting agency invariably leads to overlapping and conflict
of or gaps in their functions and powers. This is one of the
major causes of weak law enforcement. Activities in the
marine environment are by nature intersectoral, and their
regulation to prevent and manage pollution will involve vari-
ous agencies in most countries. An aspect of the designation
of agencies is the provision for co-ordination among them
and/or with other agencies with related functions. Lastly,
care must be taken not to leave any gaps in enforcement
responsibilities.

In identifying the agency, its authority should also be
clearly enunciated. It is also important to empower the agency
by providing for the resources (human, financial, etc.) it will
need to carry out its duties. In some countries, it is impor-
tant to include a provision on budget allocation in the law.
An alternative in some countries is to create a fund for imple-
menting the law, contributed to by budget allocation, fines
and other penalties, compensation for response and cleanup
measures, or fees. Each alternative must be considered and
studied carefully before being written into the law.

Lack of resources, however, should not be seen as an
obstacle to enactment of the law.

Enforcement

Most of the conventions have developed mechanisms that
encourage compliance and discourage non-compliance. The
MARPOL, for example, establishes a system of reporting and
co-operation that makes it easy to spot offenders and moti-
vates governments to impose the called-for conditions.

A good system of enforcement that has been developed
internationally and is now in place in many countries is the
regionally implemented system of port state control.

While the laws should have punitive measures, these
should be considered as the last in the line of disincentives.
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H)

The worst mistake would be to consider them as the only
means of law enforcement.

Sanctions

The law shall provide for sanctions, although these should
not be considered as the only deterrent to violation of the
law. The most effective sanctions include civil, administrative
and criminal liability. In light of the new approach of requir-
ing ship owners to actively ensure their ships’ compliance as
a means to effectively enforce regulations, the drafters of
the law should seriously consider including criminal, not just
civil and administrative, liability of the ship owner for violations.

Procedure for settlement of disputes

A number of international conventions have provisions
for conciliation and arbitration when states disagree on their
application. Such international dispute settlement procedures
must be allowed under the law, whether the law specifies it
or not.

General considerations of content

A)

B)

Principles for general legislation on marine pollution
Some important principles of environmental protection

that need to be included in the legislation on marine pollu-

tion are the following:

i) an explanation of the importance and necessity of pre-
vention and management of marine pollution;

ii) the application of key principles of protection of the ma-
rine environment, such as the precautionary principle and
the polluter-pays principle, among others; and

iii) the encouragement of public and private sector partner-
ship.

Reference to international laws on marine pollution

In drafting the implementing law, care must be taken
not to ignore important elements embodied in international
conventions and regional agreements, and the particular ob-
jectives and requisites established under the national legal
system.

Many international conventions establish mechanisms
in pursuit of their objectives. An implementing law would
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therefore incorporate these mechanisms as well. Examples
would be a licensing or permit system, reporting system,
and so on.

The international conventions on marine pollution are
evolving to keep up with new information and technology.
Mechanisms to cope with this constant change have been
developed at the international level through protocols and
amendments. With regard to IMO conventions, a system of
“tacit approval” ensures automatic application to member
states. At the national level, it must be ensured that legisla-
tion is flexible enough to accommodate these changes with-
out detracting from the effectiveness of the law.

Basic elements of laws implementing individual
conventions on marine pollution

This part provides the essential elements of national legisla-
tion implementing particular international conventions. The in-
struments are grouped into those dealing with prevention by
source of pollution, and those dealing with activities following
marine pollution incidents.

Depending on the state, it is possible to put two or more of
these together in a law. For example, the MARPOL and London
Convention may be implemented through one law as they both
prohibit indiscriminate discharge of wastes into the sea. The
London Convention and Basel Convention are both easily inte-
grated into laws on management of land-based wastes.

Integration is useful in waste management, which is needed
(if not required) for the proper implementation of all the con-
ventions. For example, the MARPOL, while requiring the provi-
sion of reception facilities, does not require proper treatment
and disposal of the waste. An integrated approach might call for
the integrated management of ship-source wastes and land-based
wastes for proper treatment and disposal. Essential to the imple-
mentation of the OPRC is the proper disposal of oil recovered
during pollution response activities. This may be reflected in the
national legislation.

On the other hand, technical considerations might provide
an argument for implementing the conventions through sepa-
rate laws. For example, the MARPOL is a detailed and technical
document dealing solely with waste produced by the normal
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operations of ships. Mixing MARPOL systems with other conven-
tions’ systems could complicate, if not confuse, matters for the
implementing agencies as well as the affected sectors. However,
on the matter of dealing with waste received, recovered, pro-
duced or transported, as the case may be under the different
conventions, a common ground for one piece of national legisla-
tion may be found.

Laws on Marine Pollution from Ships

The objective of the MARPOL is to preserve the seas and
coastal environment from pollution by ensuring the complete
elimination of intentional pollution and minimisation of acciden-
tal discharges from ships. Therefore, any national legislation on
the prevention and management of marine pollution from ships
shall refer to the standards provided in the convention.

The MARPOL annexes should be implemented by way of
subsidiary legislation, which is easier to amend than main legis-
lation, as they contain technical details that are subject to con-
stant change.

The following are the main components of a law concerning
marine pollution from ships:

A) Key definitions for the purpose of the law
Some essential definitions, such as “ship,” “discharge,”
“oil,” etc., shall be clearly defined by the law, consistent with
that of the MARPOL.

B) The designation of an agency
The law shall designate an appropriate government
agency to implement the MARPOL, in accordance and con-
sistent with the existing legal system of the state.

C) Scope of application of the law

i) Geographical scope of law. The law is applicable to wa-
ters under the jurisdiction of a state, namely its internal
waters, archipelagic waters, territorial sea and EEZ.

i) Vessels covered by the law. All types of ships, both those
bearing the state’s flag wherever they may be and for-
eign ships within territorial waters, are covered by the
law. However, naval vessels, warships or other gov-
ernment craft used for non-commercial purposes are
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excluded. The scope of application with respect to the
vessel depends on the size of the ship based on the stan-
dards set in the MARPOL. Attention shall be given to
subsequent developments of the MARPOL, whose stan-
dards have been changed several times through proto-
cols and amendments.

iii) Polluting substances subject of the law. Generally, among
the polluting substances covered are oil, noxious sub-
stances in bulk, harmful substances in packages or other
receptacles, sewage, garbage and air pollutants. How-
ever, reference to the list and standards established un-
der the MARPOL annexes and amendments shall be made.

iv) Activities dealing with pollutants covered by the law. The
law shall govern all aspects of operational discharges and
some aspects of incidental operational pollution from
vessels. However, some kinds of discharge from particu-
lar sources are excluded by the law, such as dumping
and the release of harmful substances for offshore min-
ing and scientific research. Other exceptions are dump-
ing or discharge that is undertaken to save the vessel or
lives or is due to accidental damage to the vessels, and
discharge that is approved by the authorities for combat-
ing pollution incidents.

D) Systems of certification, survey and inspection

A system of certification as a means to prevent marine
pollution from ships shall be set up in the law pursuant to
the MARPOL. Detailed regulations on the certification of ships
are provided in the six MARPOL annexes. The law shall re-
quire vessels to carry on board an emergency plan and a
record of all relevant details in their oil, cargo and garbage
record books, which, together with the certificates shall be
presented for inspection to the authorities.

The provisions of the law may, through detailed rules
and regulations, stipulate the design, construction, equip-
ment of appropriate reception facilities, procedures of main-
tenance and operation of vessels.

A series of surveys conducted at given periods to ensure
compliance of the ships with MARPOL requirements shall be
established.
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E)

F)

G)

H)

Systems of monitoring, detection and investigation

A system for monitoring, detection and investigation shall
be established by the law. In addition, the law shall clearly
establish the authority responsible for this task. The detailed
procedures and measures in carrying out the inspections may
be contained in the subsidiary legislation.

Requirements for reception facilities

The law shall require adequate reception facilities at ports
to receive slops, sludgy sewage, garbage and other residues
from ships. The IMO has drawn up guidelines on the capac-
ity and form of facilities to be provided in ports, oil terminals,
ship repair yards and other places where ships need to offload
their cargo and wastes.

Regime of reporting incidents and violations of regulations

The duty of reporting incidents shall be a significant part
of the law. Any incident of actual or probable discharge of a
harmful substance or effluent containing such substances
must be reported immediately by the master or any person
having charge of the vessel to the nearest coastal state. This
forms an important part of the monitoring and detection sys-
tem for pollution and is essential for prevention, contain-
ment and mitigation efforts.

Undue delay

The convention provides that authorities are not to un-
duly delay or detain ships without just cause. Otherwise, any
loss or damages arising from such delay or detention shall
entitle owners of vessels to compensation. The law drafters
shall take this and other forms of control into consideration
to ensure compliance with this provision. Guidelines for de-
tention might be considered under subsidiary legislation.

Laws on marine pollution from dumping

The objective of the London Convention is to prevent the

use of the ocean as a dumping ground or disposal area for waste.

National legislation on marine pollution from dumping at sea

may be divided into main legislation and subsidiary legislation.
The annexes of the London Convention may be implemented by
way of subsidiary legislation, which is more easily amended than
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main legislation, as they contain technical details that may fre-
quently be subject to change.

The state may impose more stringent conditions than those
specified in the London Convention to prevent marine pollution
due to dumping at sea. Even if a state has ratified only the 1972
Convention, there is nothing to prevent it from adopting the
updated standards under the convention’s 1996 Protocol. How-
ever, for purposes of clarity, this section will treat the two instru-
ments separately.

Laws implementing the provisions of the London Convention
The following are the essential points of the law in compli-
ance with the convention:

A) Definition
Important basic concepts, such as “dumping,” “waste”
and “other matter,” shall be precise and consistent with the
definitions in the London Convention.

"\

B) Authority
The law shall designate the appropriate authority to is-
sue special and general permits, to keep records and to
monitor the marine environment for compliance.

C) Scope of application

i) Geographical coverage. The law on marine pollution from
dumping at sea may apply in the state territorial sea,
EEZ and continental shelf, including the seabed thereof.

i) lessel types covered. The law shall cover any vessel,
aircraft, offshore platform or other man-made structures,
and their disposal into the sea.

i) Polluting substances covered. All wastes and other sub-
stances except those produced incidentally from the op-
eration of ships and the exploration and exploitation of
the seabed shall be subject to the provisions of the law.

D) System of licensing/permits
In general, the law shall embody the general prohibition
on the dumping of substances into the sea without a permit
or a license obtained prior thereto. If the wastes to be dis-
posed of fall under the first type (the “Black List” or Annex I
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wastes), no permit shall be issued, as they are absolutely
prohibited from being dumped. The next type (the “Grey
List” or Annex II wastes) may be dumped after a special
permit has been issued to the entity disposing of it. All other
substances may be disposed of with a general permit. The
law shall establish the system and procedures for the appli-
cation and approval of permits and specify the factors that
must be considered in the issuance of permits, as provided
in Annex III.

The law shall allow for the exceptions provided in the
convention when dumping may be carried out without a per-
mit. Such situations are restricted to instances of force ma-
Jeure.

The law shall prohibit incineration at sea of industrial
wastes and sewage sludge. Incineration of other wastes shall
be subject to the requirements for special permits and spe-
cial rules issued from time to time as amendments under the
convention are passed.

E) Communication with the IMO

The law shall authorise the implementing agency to no-

tify the IMO on the following matters as required by the

convention:

i) any additional substances prohibited under national leg-
islation;

ii) substances which may be dumped under exceptional cir-
cumstances as provided under national legislation;

iii) all substances which may be dumped under national leg-
islation; and

iv) the results of the monitoring undertaken.

The reports and notifications shall be done in such format,
manner and procedure established by the Consultative Meetings
of the Contracting Parties to the Convention, and may be set up
in subsidiary legislation.

Laws implementing the provisions of the 1996 Protocol

The protocol was adopted in November 1996 and will, when
it comes into force, replace the London Convention, its annexes
and all of its amendments. At the level of national legislation,
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the new set of requirements created by the protocol must be
noted and incorporated accordingly:

A) Definition
Some definitions in the London Convention have been
modified by the 1996 Protocol, such as those of “dumping”
and “sea,” which were broadened.

B) Authority
The law shall designate the appropriate authority to is-
sue special and general permits, keep records and monitor
the marine environment for compliance.

C) The scope of application of the law

The state may at its discretion extend the geographical
application of the law to its internal waters. The state may
also decide to apply different but equivalent measures to the
internal waters.

Unlike in the 1972 convention, “*dumping” now applies to
the storage of wastes or other matter in the seabed and the
subsoil and to the abandonment or toppling at site of plat-
forms or other man-made structures at sea for deliberate
disposal.

D) Approaches

The law shall adopt two major environmental approaches
to the issue of dumping in accordance with the provisions of
the 1996 Protocol: the precautionary approach and the pol-
luter-pays approach. The first approach would be most prac-
tically applied to adjusting the implementing rules and regu-
lations when there is reason to believe that certain wastes
and substances allowed to be dumped will harm the marine
environment, even without conclusive evidence.

The polluter-pays principle may be implemented by in-
corporating fees for the permits and other market-based in-
struments into the legislation. It must be kept in mind, how-
ever, that any market-based instruments must be integrated
into the entire waste management system, aim for the elimi-
nation or minimisation of waste, and avoid transforming one
type of pollution into another, also proscribed by the protocol.
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E) Prohibited activities

F)

The law shall prohibit dumping of all wastes and sub-
stances except those listed under Annex I of the protocol,
which may be dumped only upon the issuance of a permit.
The process of issuing permits must comply with the provi-
sions of Annex II. Annex II includes a Waste Assessment
Guide and Dredged Materials Waste Assessment Guide to
assist the administration in making decisions relating to per-
mits. The prohibition includes burial or storage of wastes in
sub-seabed repositories. A categorical statement to this ef-
fect might be preferred by the implementing state.

Incineration of wastes and export of wastes or other
matter to other countries for dumping or incineration at sea
shall be totally prohibited.

Communication with the IMO

The law shall authorise the implementing agency to no-
tify and be notified by the IMO on the following matters as
required by the convention:

i) any additional substances prohibited under national leg-
islation;

ii) substances which may be dumped under exceptional cir-
cumstances as provided under national legislation;

iii) substances which may be dumped under national legis-
lation; and

iv) results of the monitoring undertaken.

The reports and notifications shall be done in such for-
mat, manner and procedure established by the Consultative
Meetings of Convention, and may be set up in subsidiary
legislation.

G) Technical co-operation

The Protocol requires the provision by member states of
technical support and information to other member states
who request it. The implementing state may wish to ensure
through legislation that its implementing agencies make use
of these provisions, particularly in capacity-building efforts.
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Laws on marine pollution from hazardous
and toxic substances
The Basel Convention’s primary objective is the control of
transboundary movements of hazardous and other wastes, which
ultimately will lead to the management (collection, transport,
disposal and post-disposal care) of hazardous and other wastes.
The following are the essential elements of national legisla-
tion on preventing marine pollution from transboundary move-
ment of hazardous and toxic substances.

A) Definitions
The initial element of the national legislation to imple-
ment the Basel Convention shall be the definition of “hazard-
ous wastes.” This need not be limited to the list under An-
nexes I and II of the convention. Definitions of other terms
may also be needed, such as “transport” and “management,”
“disposal,” “import,” “export,” carrier” and “generator.”

B) Authority
The law shall designate or establish a competent author-
ity to enforce the regulations of the law and other related
laws.

C) Scope of application
The geographical coverage of the law shall extend over
all areas under the national jurisdiction of the concerned
state. This means that the law shall be executed in any land
area, marine area or air space where the state exercises
administrative and legal responsibility for the protection of
the environment and the safeguarding of human health.

D) Prohibited acts
In response to the requirements of the Basel Conven-
tion, the law shall prohibit the following:

i) The export of hazardous and other wastes to Basel Con-
vention states parties that prohibit their import or have
not given their consent thereto in writing, and to non-
party states or to states where there is reason to believe
that the wastes will not be managed in an environmen-
tally sound manner.
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F)

i) The import of hazardous and other wastes from non-
party states of the Basel Convention or if there are no
facilities to manage the imported wastes in an environ-
mentally sound manner.

iii) The transport or disposal of hazardous and other wastes
by any person under its national jurisdiction unless
authorised or allowed.

Licensing system

The law shall set up a system of licensing for the impor-
tation, exportation, transport and disposal of hazardous and
toxic waste and other matter. The law shall require that haz-
ardous and other wastes be accompanied by a movement
document duly signed by all concerned, from commence-
ment to termination of the transboundary movement. The
procedural details may be provided in subsidiary legislation.

Provisions on management
The law shall require the following:

i) Notification and documentation. Transboundary move-
ment of hazardous and other wastes cannot commence
without the required notification. The process of notifi-
cation may be set forth in the administrative regulations
in compliance with the Basel Convention. The law shall
require that hazardous and other wastes be accompa-
nied by a movement document from the point at which a
transboundary movement commences to the point of
disposal.

ii) Measures to ensure that the hazardous and other wastes
are managed (i.e., properly packaged, labelled and trans-
ported) in an environmentally sound manner and in con-
formity with the generally accepted and recognised in-
ternational rules and standards.

iii) Measures to ensure that the generation of hazardous and
other wastes is reduced to a minimum, taking into ac-
count social, technological and economic factors.

iv) Adequate disposal facilities. As with the licensing system,
the details may be provided by administrative regulations.
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G) Provisions on liability
The liability and compensation for damages caused by
the transboundary movement of hazardous wastes and their
disposal are essential parts of the law.

Laws on responding to marine pollution incidents

There are at least three international conventions on actions
relating to environmental protection following marine pollution
incidents at sea: the OPRC, Intervention Convention and Sal-
vage Convention. As the laws are compatible with each other, it
is possible to implement all three in one piece of legislation and
through one authority.

The basic provision of the laws to implement the OPRC

The OPRC provides the standards for countries’ prepared-
ness to respond to an actual or imminent oil pollution incident at
the earliest possible time so as to prevent or minimise damage
therefrom.

A) Definitions
Some important words, such as “vessels,” “oil” and “oil
pollution incident,” shall be defined in the law.

B) Authority
It is important to designate in the law the authority re-
sponsible for responding to marine pollution from casualties
and incidents.

C) Scope of application
The geographical coverage of the law shall extend over
all areas under the national jurisdiction of the state.

D) Reporting system

The responsibility for reporting incidents of oil discharge
shall be stipulated in the related laws. The operators of ships,
offshore units, aircraft, seaports and oil-handling facilities
shall immediately report any incident of oil pollution to the
nearest coastal state or competent national authority, advise
neighbouring states at risk as appropriate and advise the
IMO through the authority.
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E) National contingency plan

The law shall provide for the adoption of a national plan
for an effective response to oil spill incidents and the estab-
lishment of a National QOil Pollution Contingency Plan. It is
not necessary for the plan to be in the law—what is impor-
tant is for the law to provide for its establishment. The re-
quirements for the plan are contained in Article 6 of the
OPRC; they include identification of the operational focal
points responsible for oil pollution preparedness and response,
reporting and handling of requests for assistance, and provi-
sion for the minimum requirements for equipment. Co-op-
eration and co-ordination with neighbouring countries must
be included as well.

F) Emergency plans
The laws shall require ships to keep an oil pollution emer-
gency plan. Similarly, offshore units, ports and oil terminals
shall also draw up emergency plans in compliance with the
national contingency plan. The detailed standards and con-
text of the emergency plan shall be derived from the provi-
sions of the OPRC.

Basic provisions of laws to implement
the Intervention Convention

The state may take the necessary measures to prevent, miti-
gate or eliminate grave and imminent danger to its interests
from oil pollution, following upon a maritime casualty or acts
related to such a casualty, which may reasonably be expected to
result in major harmful consequences. The state shall set up a
national structure that can appropriately respond to a major in-
cident or threat of marine pollution, and provide a mechanism
for co-operation in related laws. It may be the same system for
responding to oil pollution incidents in the implementation of
the OPRC.

A) Definitions
Some important definitions in the implementation of the
Intervention Convention include “maritime casualty” and “re-
lated interests.”
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D)
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Authority

The authority in charge of implementing the convention
may be the same entity enforcing other international con-
ventions concerning marine incidents.

Scope of application

The convention is a special one in the sense that it
authorises a state party to take action in areas beyond its
national jurisdiction in order to protect its coastline and re-
lated interests from pollution consequences of an actual or
threatened marine casualty. However, implementing legisla-
tion must take into account the limitations on these actions,
as specified by the convention.

Limitations on the measures to be undertaken

National legislation shall provide for the observation of
the “proportionality principle” in undertaking intervention
measures on the high seas. The intervention measures shall
not be in excess of what is reasonably necessary to prevent,
mitigate or eliminate the danger.

Systems of consultation and notification

The convention provides for a procedure to be followed
before undertaking the intervention measures. It involves
consultation with other affected states, notification of af-
fected persons and, possibly, consultation with independent
experts from a list maintained by the IMO. However, inter-
vention measures are allowed without such consultation and
notification under certain conditions. The law shall clearly
set forth the requirements, process and procedures of con-
sultation and notification regarding the intervention mea-
sures to be taken. Although not provided in the convention,
it must be noted that such a process must be conducted
with dispatch.

System of compensation

As the convention provides for payment of compensa-
tion for damage caused by excessive measures, the law should
provide for a procedure for payment of such damages.
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G) Procedure for settlement of disputes
The convention provides for conciliation and arbitration
in cases where disagreement arises between states regard-
ing the reasonableness of the intervention measures taken
or on the issue of damages to be paid. It must be ensured
that the law allows for the resort to such international dis-
pute settlement procedures.

The basic provisions of laws to implement
the Salvage Convention

The Salvage Convention is a codification of rules governing
all aspects of salvage. It introduces the concept of “special com-
pensation” as a reward to salvors for measures taken to protect
the environment. The objective is to create incentives for sal-
vors to save the environment in addition to saving the vessel
and other property. Pursuant to this, legislation on marine pollu-
tion should therefore ensure that salvors receive a reasonable
reward and special compensation for their skill and efforts in
preventing or minimising damage to the environment arising
from marine incidents.

A) Definitions
The term “damage to the environment” has a special
definition in the convention. National legislation may refer to
that definition when it uses the term in the law. Moreover,
the definitions of “ships” and “salvage operation” are used in
a different context as far as the convention is concerned.

B) Authority
An authority to implement the convention should be speci-
fied in the legislation.

C) Scope of application
The national law shall govern salvage operations that
may take place, as provided by the convention, “in navigable
waters or in any other water whatsoever.” The law should
therefore apply to salvage operations taking place within the
state’s jurisdiction, as well as to its flag ships.
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D) Due care to the environment

The convention requires that due care be taken during
salvage operations to prevent or minimise damage to the
environment. The skill and efforts of the salvor in preventing
or minimising damage to the environment shall be among
the criteria in fixing the reward for salvage, and special com-
pensation shall be paid for salvage operations where the
vessel or its cargo posed a threat to the environment.

Laws on compensation for damages arising
from marine pollution

The provisions of national legislation on compensation for
damages arising from marine pollution shall comply with the
International Convention on Civil Liability for Oil Pollution Dam-
age (CLC) and the International Convention on the Establish-
ment of an International Fund for Compensation for Qil Pollution
Damage (FUND). The International Convention on Liability and
Compensation for Damage in Connection with the Carriage of
Hazardous and Noxious Substances by Sea (HNS) is not yet in
force; however, it is included here in anticipation that it eventu-
ally will be.

Laws on compensation for oil pollution damage

The CLC establishes the principle of strict liability for ship
owners and creates a system of compulsory liability insurance.
The FUND supplements the CLC, whereby the International Oil
Pollution Compensation (IOPC) Fund covers the difference when
the compensation to victims under the CLC is inadequate. The
following are the basic provisions of law that must be considered
in implementing the CLC, FUND and their respective protocols:

A) Definitions
The implementing legislation shall define “oil,” “oil pollu-
tion,” “ship,” “prevention measures” and “contributing oil,”
among others, in accordance with the CLC and FUND.

” \

B) Authority
The proper authority to implement the CLC and FUND
shall be designated. Its tasks are to issue and inspect insur-
ance certification among ship owners, to ensure contribu-

125



Strategies, Tools and Techniques for Tmplementing Tnternational Conventions on Marine Pollution

Developing

National
Marine
Pollution
Legislation

0

D)

E)

F)

G)

tions to the IOPC Fund by oil receivers and to ensure that
claims duly granted under the conventions are enforced.

Scope of application

The legislation shall cover the territory and EEZ of the
state and the state’s flag ships. The 1992 Protocols cover
ships designed to carry persistent oil in bulk, whether or not
they are carrying such oil as cargo during the time of an
incident causing oil pollution. The old conventions covered
any ship carrying persistent oil at the time of the pollution-
causing incident.

Strict liability for oil pollution damage

The legislation must provide for the strict liability of the
ship owner for any pollution damage caused by oil discharged
or escaped from a ship, subject to the limitations provided
by the CLC. Any compensation due to victims of the oil pol-
lution damage beyond the limitation of liability of the ship
owner shall be paid by the IOPC Fund.

System of compulsory insurance and certification

The legislation shall institute a system of compulsory in-
surance whereby the owner of any ship carrying more than
2,000 tonnes of oil shall be required to maintain insurance or
other financial security to cover his liability, against which a
claim for pollution damage may directly be brought. The law
shall require the ship owner, depending on the tonnage of
the ship, to obtain and carry on board the ship an insurance
certification issued by the authority. There shall be measures
to inspect such a certificate, and sanctions for violations. For
example, the state may refuse entry to violating ships.

System of limitation of liability

When an oil pollution incident occurs, the ship owner
may limit his liability by establishing a fund to answer for
such liability. The ship owner’s liability depends upon the
tonnage of the ship.

Contributions to the IOPC Fund
The law shall require all entities that receive over 150,000
tonnes of contributing oil during a calendar year to contrib-
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ute to the IOPC Fund. For monitoring purposes, the law shall
require all oil receivers to report quantities received annually
to the authority. The authority shall notify the IMO of the
names and addresses of persons in the state and the quan-
tity of oil received by each entity liable to contribute to the
Fund.

Action for compensation

The law shall provide for actions for compensation for
pollution damage to be brought directly against the ship owner
and the IOPC Fund. For this purpose, the law must ensure
the competence of courts over such actions. The law should
also recognise and enforce a judgement by a competent court
of another state against the ship owner and the IOPC Fund.

Laws on compensation for pollution damage
caused by hazardous and noxious substances

A)

B)

C)

D)

Definitions

The implementing legislation shall define “noxious and
hazardous substances,” “receiver,” “ship,” “damage,” “pre-
vention measures” and “contributing cargo,” among others,
in accordance with the HNS Convention.

Authority

Proper authorities to implement the convention shall be
designated. Their tasks are to issue and inspect insurance
certification among ship owners, to ensure contributions to
the fund by receivers and to ensure that claims duly granted
under the conventions are enforced.

Scope of application
The legislation shall cover the territory and EEZ of the
state and the state’s flag ships.

Strict liability for pollution damage from hazardous and nox-
ious substances

The legislation must provide for the strict liability of the
ship owner for pollution damage caused by any hazardous
and noxious substances carried on board a ship, subject to
the limitations provided by the HNS Convention. Any com-
pensation due to victims of oil pollution damage beyond the
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limitation of liability of the ship owner shall be paid by the
HNS Fund.

System of compulsory insurance and certification

The legislation shall institute a system of compulsory in-
surance whereby the owner of any ship carrying any hazard-
ous and noxious substance shall be required to maintain in-
surance or other financial security to cover his liability, against
which a claim for pollution damage may directly be brought.
The law shall require the ship owner to obtain and carry on
board the ship an insurance certification issued by the au-
thority. There shall be measures to inspect such a certificate,
and sanctions for violations. For example, the state may refuse
entry to violating ships.

System of limitation of liability

When an oil pollution incident occurs, the ship owner
may limit his liability by establishing a fund to answer for
such liability. The ship owner’s liability depends upon the
tonnage of the ship.

Contributions to the HNS Fund

The law shall require entities receiving qualifying amounts
of contributing cargo under the HNS Convention to contrib-
ute to the HNS Fund. For monitoring purposes, the law shall
require all receivers to report quantities received annually to
the authority. The authority shall notify the IMO of the names
and addresses of persons in the state and the quantity of
cargo received by each entity liable to contribute to the fund.

Action for compensation

The law shall provide for actions for compensation for
pollution damage to be brought directly against the ship owner
and the HNS Fund. For this purpose, the law must ensure
the competence of courts over such actions. The law should
also recognise and enforce a judgement by a competent court
of another state against the ship owner and HNS Fund.

Laws on marine pollution from land-based pollutants

While the Global Programme of Action for the Protection of

the Marine Environment from Land-based Activities (GPA) is not
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a legally binding instrument, states are obliged by Articles 207
and 213 of the 1982 United Nations Convention on the Law of
the Sea (UNCLOS) to protect the marine environment from land-
based activities.

The GPA outlines broad and specific national, regional and
international activities and actions that should be undertaken to
protect the marine environment from land-based activities. It
emphasises the need for national action through the preparation
or review of a national programme of action (NPA), which should
be designed as an adaptive and continuously evolving
programme. The six steps for doing so are the following:

a) identification and assessment of problems;

b) establishment of priorities;

c) setting management objectives for priority problems;

d) identification, evaluation and selection of strategies and
measures, including management approaches;

e) setting criteria for evaluating the effectiveness of strategies
and programmes; and

f) defining programme support elements.

The action plan is designed to address point and non-point
sources of pollution listed under nine major categories of threats
encompassing pollutants and human activities. These are re-
ferred to in the GPA as “source categories.” The GPA provides a
framework for taking action on each of these source categories.

It is emphasised that the NPA should be sustainable, practi-
cal and integrated in nature. The GPA recognises the significant
role of integrated coastal zone management in providing an in-
tegrated framework for incorporation and operationalisation.

Several of the “source categories” or types of waste dealt
with here are the same as those dealt with in the other conven-
tions dealing mostly with “sea-based” sources of pollution. Spe-
cific examples are oils, sewage and litter under the MARPOL; all
types of waste under the London Convention; and hazardous
and other wastes under the Basel Convention. An integrated
approach would mean making arrangements for the proper treat-
ment and disposal of the same types of waste whether they
come from sea-based or land-based sources.

Most of the activities to be undertaken or to be developed as
part of the NPA can be done without necessarily having to pro-
mulgate new laws. A legal regime should be considered only
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after steps (a), (b) and (c) have been undertaken. However, the
importance of having regulatory measures in ensuring the suc-
cessful implementation of the NPA should not be understated.
In fact, laws are part of the strategies and measures to be incor-
porated within the NPA and also form part of the programme
support elements of the NPA.

Types of legislation on land-based pollution
In drafting national legislation, either of two approaches may
be taken:
A) National legislation by land-based activity
One or more special laws categorised by type of activity
causing marine pollution may be enacted to address marine
pollution from land-based sources. In this approach, land-
based activities can be categorised according to their nature
or their effects on the marine environment.

B) National legislation by land-based pollutant
In this approach, there may be a special law formulated
on the basis of the nature of pollutants. Several special laws
may also be enacted to govern different kinds of land-based
marine pollutants.

Basic provisions of legislation on land-based pollution
A) Land-based pollutant sources
The source categories or threats to the marine environ-
ment from land-based activities that must be addressed are
the following:
i) sewage;
ii) persistent organic pollutants;
ii) radioactive substances;
iv) heavy metals;
v) oils (hydrocarbons);
vi) nutrients;
vii) sediment mobilisation;
viii) litter; and
ix) physical alteration, including habitat modification and
destruction in areas of concern.
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D)
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National programme of action

The legislation may include, among others, the basic prin-
ciples governing the NPA, the designation of an authority or
authorities, the establishment of integrated processes and
criteria for the management of pollution, and the definition
of the rights and obligations of the parties concerned.

System of certification and investigation

The legislation shall establish systems of certification for
inputs, processes and outputs. Certification of inputs includes
identification of the substance as a pollutant type to deter-
mine the proper treatment and disposal process. Certifica-
tion of processes includes the certification of clean technol-
ogy and of reception facilities. Finally, examples of certifica-
tion of outputs are the monitoring of effluents, among oth-
ers. The procedures and criteria for detection measures and
investigation of violations shall be provided.

Establishment of a financial guarantee or fund

The establishment of a financial guarantee or fund to
cover the liability from marine damage caused by land-based
sources may be considered in the drafting of legislation. The
requirements for contribution and the allowable uses shall
be provided.

The GPA identifies possible sources of funding, with an
annex identifying various mechanisms to raise national funding
to support GPA implementation activities. These may be con-
sidered when drafting the national legislation.

Regional programmes of action

The GPA requires, at the regional level, the strengthen-
ing of existing regional co-operative arrangements and, where
needed, the establishment of new co-operative arrangements.
This should be a consideration when drafting the national
legislation.

Other laws with relevant provisions

Within a national legal system, many provisions concerning

marine environmental protection are found in other laws apart
from the special laws focused on the prevention and manage-
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ment of marine pollution and covering the utilisation of natural
resources, industry, zoning, species and habitat protection, etc.
How the laws on marine pollution being drafted shall comple-
ment, integrate with, correlate or conform to these other laws
must be given more than a little consideration.
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CHAPTER 4. StraTEGIES, TOOLS
AND TECHNIQUES IN MARINE
PoLLuUTION PREVENTION
AND MANAGEMENT

Chapter 3 looked at the substantive elements of what could be
included in framework policies and laws for marine pollution pre-
vention and management. This chapter focuses on procedural
elements: the processes, strategies, tools and techniques that
may be useful to countries in implementing policies, laws and
international conventions on marine pollution.

As a rule, the strategies, tools and techniques—or at least
the principles and premises that underlie them—should be in-
corporated into national policies and laws. However, governments
can use these strategies, tools and techniques independently of
the policies and laws.

The following are strategies, tools and techniques for effec-
tive marine pollution prevention and management:

e Consensus building, conflict management and appropriate
dispute resolution.

e Participation of local governments in marine pollution pre-
vention and management.

e Environmental impact assessment and related environmen-
tal instruments.

e Sustainable financing of marine pollution prevention and
management.

ConseNsus BUILDING AND RELATED SkiLLs?!

In implementing international conventions, decision makers must
undertake and institutionalise integrated coastal management
(ICM), and develop and implement national coastal action plans

! This section is excerpted from DENR/Tanggol Kalikasan/Asia Foundation, 1997.
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and marine pollution legislation. They must have the skill to
manage the social and political conflicts that frequently attend
these activities, especially in East Asia, where consensus is a
preferred value.

Fisheries, coastal resources and coasts are often managed
in a context of conflict over the use of marine and coastal space.
Coastal resource users compete with each other. Industrial and
real estate developers, for example, vie with food producers and
conservationists for the most productive or scenic areas of the
coastal zone. The tourism industry deprives coastal communi-
ties of infrastructure such as roads, water and waste disposal,
among others.

Infrastructure construction mars the coasts’ beauty. Urban-
isation devastates the wetlands and pollutes the waterways, which
is disastrous for small-scale municipal fishers. It threatens sig-
nificant cultural, historic and anthropological sites. Mariculture
and aquaculture diminish the high water quality required by ag-
riculture, fisheries, conservation and eco-tourism, among others.

Consensus-building Skills

People skilled in handling conflict:
e understand the nature of conflict;
e can identify options and roles in conflict situations; and
e can facilitate, negotiate and mediate conflict resolution.

Understanding conflict

Conflict in society is not necessarily bad, but it is always
double-edged. It can be unproductive, as when it involves ste-
reotyping, poor communication, intense emotions, lack of infor-
mation and misinformation, which often result in poor decision
making. However, it can be productive when it focuses on is-
sues, interests, procedures and understanding values. Such con-
flict can give decision makers a wide array of options.

Conflict arises when people struggle over values, or com-
pete for status, power and scarce resources. These actions are
interrelated, especially in coastal areas. For example, when a
government chooses to promote the interests of industry over
fisheries or tourism, it does so because it has exercised a value
judgement.
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Yet the choice is not even necessary. By understanding and
clarifying the conflict and by building consensus, decision mak-
ers can identify options that reconcile conflicting demands on
the same resource.

Types of conflict
According to their degree of organisation and intensity, con-

flicts can be latent, emerging or manifest.

e Latent conflicts are characterised by underlying tensions
that have not fully developed or escalated. The parties are
not polarised and may not even be aware that a conflict,
even a potential one, exists.

e Emerging conflicts are those in which parties are identi-
fied and the existence of a dispute is acknowledged. Most
issues are clear, but no workable negotiation or problem-
solving process has developed.

e Manifest conflicts arethose in which the parties are ac-
tively engaged in a dispute, may have started to negotiate
and may have reached an impasse.

Most conflicts have multiple causes; usually a combination
of problems leads to manifest conflict. As manifest conflict is
often complex, its central critical situation or main issue or causes
should be identified by:
¢ understanding the participants and their relationships;

e identifying data and structural problems; and
o clarifying differences in values and interests.

Dat a conflicts occur when people lack the information to
make wise decisions, are misinformed, disagree over what data
are relevant, interpret information differently, or have different
assessment procedures. Some data conflicts may be unneces-
sary since they are caused by poor communication between the
people in conflict. Other data conflicts may be genuine because
the information and/or procedures used by people to collect data
are not compatible.

Case. The port authority proposes to expand an existing port.
Fisher communities are apprehensive because the expansion may
degrade and pollute the waters of the bay. The port authority
claims that it will install reception facilities to mitigate this risk
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and even lessen the present load of pollution, but that the facili-
ties cannot be installed without expanding the port.

Analysis. By providing the fisher communities with data—
calculations of the present pollution load, estimates of decrease
in pollution load, nature and costs of the reception facilities,
etc.—the government may solve this conflict.

I nterest conflicts are caused by competition over perceived
or actual incompatible needs. They result when a party believes
that in order to satisfy its needs, those of the other side must be
sacrificed. They occur over substantive issues (money, physical
resources, time, etc.), procedural issues (the manner in which
the problem is addressed) or psychological issues (perception of
trust, fairness, respect, etc.).

Case. Farmers occupy prime agricultural land that also has
rich copper deposits. A mining company wants to develop a mine
but the farmers oppose it. The state is inclined to allow the
mining company to operate because of the revenue it can col-
lect, but is also concerned about the impact of the project on
food security.

Analysis. The farmers and mining company clearly have op-
posing interests. They can reconcile them by agreeing to a com-
pensation package. If the farmers’ interest is not solely eco-
nomic but also related to lifestyle, then relocation or resettle-
ment, at cost to the company, is an option. However, if the farm-
ers’ interest is directly linked to the land, then no solution may
be possible and the mining company should reconsider the
project. As for the state, it must carefully weigh its own two
interests: it could set aside a portion of the mining revenue to
enhance agricultural productivity elsewhere, or it could conclude
that the mine would seriously harm the nation’s food security.

Rel ati onshi p conflicts occur when the parties’ relation-
ship is characterised by strong negative emotions, misperceptions
or stereotypes, miscommunication or repetitive negative
behaviour. Unrealistic or unnecessary conflict may arise even
when objective conditions for a conflict, such as limited resources
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or mutually exclusive goals, are not present. Relationship prob-
lems often fuel disputes and lead to unnecessary escalation of
conflict.

Case. 1t is clear that the port’s expansion will not further
pollute the bay. However, at a meeting where the data are pre-
sented, the port authority’s manager insults the farmers by call-
ing them ignorant. The farmers walk out and set up barricades
around the construction site.

Analysis. The port authority should probably replace its man-
ager or at least designate another person as its representative
and spokesperson.

Val ue conflicts are caused by perceived or actual incom-
patible belief systems. Values are beliefs that people use to give
meaning to their lives. They explain what is good or bad, right or
wrong, just or unjust. Differing values need not cause conflict.
People with quite different value systems can live together in
harmony. Value disputes arise only when people attempt to force
their values on others or lay claim to exclusive value systems
that do not allow for divergent beliefs.

Case. The state approves the mining project after the farm-
ers agree to compensation and resettlement. Before the project
proceeds, however, the farmers insist on conducting customary
rituals. The mining company, which is from a western country,
refuses to allow the rituals on the ground that they are “pagan”
activities.

Analysis. The mining company should probably reconsider
its stance. Imposing its belief systems on the farmers would be
unproductive.

Options in conflict situations

Once a conflict is recognised, the parties have several op-
tions to address it. They can ignore it (at their peril), use vio-
lence and other pressure tactics, legal or illegal, or resort to
formal processes such as litigation or administrative actions.
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Finally, they can opt to use informal processes, such as the
following:

Arbitration. A third party hears a dispute and renders a

decision that can be binding or nonbinding.

e Consensus. A group makes a decision that all members
can support without voting and after going through a se-
quence of problem-solving stages.

e Convening. A third party organises disputants for negotia-
tions and helps them decide what processes to use and iden-
tify who can assist them.

e Fact finding. Often used intechnical disputes, a third party
with expertise on the contested subject matter may be in-
volved to investigate and determine the facts.

e Medi ati on. An acceptable, impartial and neutral third party
with no authoritative decision-making power intervenes in a
dispute or negotiation to assist the contending parties to
voluntarily reach a mutually acceptable settlement.

e Negoti ation. Parties voluntarily discuss their differences and
attempt to reach a joint decision on their common concerns.

Consensus-building techniques are part of the second-gen-
eration set of approaches to environmental management. The
first generation dates from the United Nations Conference on
the Human Environment in Stockholm in 1972. The Stockholm
Conference is generally regarded as the key event in the growth
of international awareness regarding the need for systematic
management of the environment. The first-generation environ-
mental management emphasised impact identification by means
of environmental impact statements and resource management
plans, co-ordination of sectoral agency activities, air and water
pollution control, and regulation of land and natural resources
activities.

Second-generation environmental management combines
strict regulation of some activities (e.g., disposal of toxic sub-
stances) with incentives (e.g., tradable air quality allotments),
intersectoral co-ordination, integrated resource management
plans and use of consultative processes such as mediation and
facilitation in resource use decision making.

Increased interest in mediation and facilitation is a reaction
to the predominance of conflict in environmental management.
Conflicts arise over the proposed use of natural resources, such

138



Chapter 4: Strategies, Tools and Technignes in Marine Pollution Prevention

Consensus
Building and
Related Skills

as land, forest, water and mineral resources. They occur over

who should benefit from resource use, over loss of resource use

to some current or future resource user, and over real and per-
ceived environmental health consequences associated with some
resource use (e.g., increased soil and water pollution, soil loss).

There are logical and practical reasons for favouring informal
processes—i.e., appropriate dispute resolution processes—over
formal processes such as litigation:

e Econonic ef ficiency. Informal processes are generally less
expensive than formal litigation.

e Rapid settlenent. Litigation—even just the pre-trial, trial
and presentation of evidence—can take years. Appeal takes
even longer. Informal processes resolve problems more
quickly.

e Mitually satisfactory outcones. Parties are generally
more satisfied with solutions mutually agreed upon than with
those imposed by a third-party decision maker.

e Conprehensi ve sol utions. Informal processes reach settle-
ments that address both legal and non-legal, including emo-
tional, issues. Parties can craft their agreement to fit their
particular situation. Court decisions are often limited to the
very issue and cannot be expected to cover the likewise im-
portant peripheral concerns of the parties.

e Enpowernent of parties. Informal processes provide a
forum where people can discuss issues and learn from one
another. It is undoubtedly more empowering for people to
negotiate their own settlement than to allow lawyers to solve
problems in an arena where ordinary people cannot actively
participate.

e Preservation of relationships. Informal processes are non-
adversarial and no agreement can be reached unless all the
parties agree. There are often no losers and nobody comes
out of it embittered.

Roles in conflict situations

People play different roles in conflict. They may be stake-
holders who have a direct interest in the result of the conflict
and are therefore parties to a negotiation, mediation or other
dispute processes. Others may be third parties who have no
stake but are involved either as a mediator or facilitator, using
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their procedural skills to help parties process the issues and reach
an agreement. Some third parties are called upon to evaluate
the problems or issues and to make a decision, which can be
binding (as in administrative arbitration) or non-binding (third-
party contractual arbitration).

Clarifying and sticking to the functions of the chosen role is
important in resolving or processing a conflict. Not only does it
ensure orderly processing of issues, it also enhances the chances
of arriving at a settlement. It is therefore desirable to define at
the earliest time whether a party is a negotiator, mediator, arbi-
trator, judge or facilitator.

Case. In deciding on the mining project, the state, having
diverse interests, may opt to play a number of roles: mediator,
interested party with a large stake in the outcome, or simply
decision maker.

Analysis. Given the magnitude of its interest, it might not be
advisable for the state to be a mediator. While it cannot divest
itself of its decision-making authority, the state may avail itself
of procedures that will ensure that decision making is transpar-
ent, impartial and objective. For example, it may request third-
party mediators or convene independent scientific panels to as-
sess the merits of the project and to recommend whether it
should proceed.

Ways of handling conflict

Among the many consensus-building skills and techniques,
three of the most important and useful are facilitation, negotia-
tion and mediation.

Facilitation

Meetings are crucial in managing and settling conflict. They
generally produce good results and good decisions. Sometimes,
however, they are ineffective and frustrating and produce no
results at all. Effective and productive meetings require good
facilitation.
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Facilitators have the following et hi cal duti es:

Explain their role, their sponsorship and what the facilitation
process entails.

Explain or clarify the purpose of the meeting.

Clarify how any generated information will be used and who
owns it.

Ensure the widest representation and fullest participation of
the parties involved.

Explain or clarify how decisions in the group will be made.
Subordinate their personal needs, which includes examining
their likes, dislikes, predisposition and cultural proclivities and
preferences.

Facilitators are responsible for Aow things are accomplished.

Their r ol e is to accomplish the following:
(1) Keep the group focused by:

e being clear about the group’s purpose;

e being clear about the desired outcome;
e reviewing the proposed agenda;

o developing and enforcing ground rules;
o clarifying expectations at the beginning;
e getting agreement on the content focus;
e getting agreement on the process focus;
e reminding participants of the content and process;
e providing positive reinforcement;

e keeping the group on track; and

e making process suggestions.

(2) Create a safe environment by:

e protecting participants from personal attack;
e ensuring that everyone participates; and
e dealing with difficult people.

(3) Close the meeting effectively by:

o developing next steps;

e getting commitments for follow-through;
e summarising accomplishments; and

e evaluating the meeting.

Facilitators have the following t asks:

(1) Pre-meeting

e Establish the purpose, outcome and topic with the group
leaders.
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Identify and invite stakeholders.
Plan the agenda before the meeting.
Make room arrangements.

Decide how decisions will be made.

(2) During meeting

Build agenda (if not done prior to the meeting).
Describe the purpose of the meeting to the group.
Review and get agreement on the agenda.

Suggest ground rules.

Get permission to enforce ground rules.

Make process suggestions.

Focus the group.

Keep group on track.

Identify additional information needed.

Regulate discussion “traffic.”

Ensure participation from everyone.

Actively listen, clarify and restate matters for the recorder.
Re-frame polarising or destructive comments.
Defend people from personal attack.

Deal with difficult people.

Remain neutral. Do not contribute or evaluate ideas.
Set up next step for the group.

Monitor the time. Start and end on time.

(3) Post-meeting

Produce group memory for the participants.
Check on follow-through steps.

Facilitators should adhere to the following r ul es for holding
good meetings:

Identify the objective(s) of the meeting.

Choose a “good” venue.

Invite the “right” participants.

Start and end on time.

Have the agenda and rules of the meeting approved and
stick to them.

Explain the role of the facilitator.

Ensure that all views are heard.

Take breaks to allow for smaller caucuses and informal con-
sultations.

Summarise the discussion and the decisions made.
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e Document the minutes of the proceedings for later distri-
bution.

Negotiation

Negotiation is a problem-solving process in which people

voluntarily discuss their differences and attempt to reach a joint
decision on their common concerns. Roger Fisher and William
Ury (1991) describe two kinds of bargaining in negotiations:

Posi ti onal bar gai ni ng is the most common form. Each party
takes a position (usually more extreme than it is willing to
settle for), expresses that position to the other, then makes
small concessions in order to come up with an agreement.
Princi pl ed negoti ati on or interest-based bargaining starts
with developing and preserving the relationship. Parties edu-
cate each other about their respective needs and then jointly
find solutions to meet those needs.

Principled negotiation or negotiation based on merits,
Fisher and Ury write, is anchored on four basic points that
define a straightforward method of negotiation that can be
used under any circumstance.

Peopl e. Separate the people from the problem.

Negotiators should stick to the problem and attack it, not
each other. They should remember that parties are human
beings with emotions and different perceptions. Emotions
often become entangled with the substantive issues. As a
result, parties often come up with irrational solutions or refuse
to consider rational ones due to anger, fear, pride or shame.

Case. The company representatives’ cultural insensitivity in

calling the customary rituals “pagan” angers the farmers, who
now refuse to talk to them.

Analysis. Apologies are clearly in order. Sending in new rep-

resentatives might be a good idea in order to “separate” people
from the problem.

I nt er est. Focus on interest, not positions.

Sometimes parties focus on a stated position and forget
the real interest or reason behind it, which may include envi-
ronmental impacts, health, aesthetics, social impacts and the
like. Negotiating based on position often obscures what the
parties really want and is not likely to produce an agreement
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that will serve the interest of the parties, which prompted
them to take that position in the first place.

Case. The position of the fisherfolk, for example, is to op-
pose the port expansion, while that of the port authority is to
push through with it.

Analysis. The interest of the fisherfolk is that pollution in the
bay should not increase. It is actually an interest shared in com-
mon with the port authority, which plans to install anti-pollution
equipment that will even decrease the level of pollution.

e Options. Generate options before deciding what to do.

Parties tend to come to the negotiation table with pro-
posed solutions. While it is not wrong to do so, sticking to
their proposals may limit their creativity in looking for better
solutions. It is important to generate a free flow of ideas
during negotiations, which requires parties to withhold judge-
ment of ideas as they are offered and to recognise that they
are not searching for a single answer or solution but possibly
several or a combination of proposed solutions.

Case. The farmers object to the proposed mining project
because they will have to give up their farms. The mining com-
pany has proposed only one solution: compensation to the farm-
ers. The negotiation is at an impasse because the farmers do
not want to change their lifestyle and will not accept
compensation.

Analysis. Problem solving requires looking at other options,
such as relocating farmers to land of a similar quality as their
farms or combining compensation and resettlement.

e Criteria. Make sure that the result is based on some objec-
tive standard.

Parties should insist that decisions or the chosen option
be based on some fair, objective standard, such as market
value, customs, expert opinion, moral standard, equity, effi-
ciency, feasibility, law and others. Then neither party need
give in to the other and both can expect a fair solution.
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Case. Both the port authority and the fisher group agree
that the port should be expanded only if it does not cause addi-
tional pollution of the bay. They disagree, however, on whether
or not the project will increase or decrease pollution.

Analysis. The parties must agree on an objective and trans-
parent process to measure existing and projected pollution loads.
The following are steps in conducting principled negotiation
or interest-based bargaining:
e Preparation
o Identify your interests/needs.
e Speculate on the other party’s interests/needs.
¢ Know your and the other’s best alternative to a negoti-
ated agreement (BATNA).
e Negotiation session
e Establish rapport and set a positive tone.
o State the purpose of the negotiation.
e Begin negotiating by educating each other on your inter-
ests. (Disclose and listen.)
e Frame the problem as a joint task to meet both parties’
needs.
e Look for ways to expand the pie. (Create value before
you claim value.)
¢ Generate multiple options for settlement. If you get stuck,
go back and review what people’s interests are.
e Evaluate the options. (How well do they meet needs?)
e Select/modify options based on which ones best meet
needs.
e Develop a plan to implement the agreement. (Who, what,
where, when, how?)

Mediation. the art of assisted negotiation

Mediation is the intervention into a dispute or negotiation of
an acceptable, impartial, neutral third party which has no au-
thoritative decision-making power, to assist contending parties
to voluntarily reach a mutually acceptable settlement.

Mediators should strive for at least voluntary decisions that
end unproductive conflict and that are as fair, efficient, stable
and wise as would occur otherwise. Preferably, the decisions
should explicitly clarify the nature of future interactions and help
avoid unnecessary entanglements.
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The following are st yl es of mediation:

e Facilitative. Emphasises party decision making and strict
mediator impartiality. Purist version requires mediators to
refrain from offering options or possible solutions.

e Eval uative. More arbitral in style although parties still make
their own decisions. Mediator provides information, offers
advice, makes suggestions, evaluates ideas.

e Bureaucratic. What can and cannot be discussed is pre-
scribed by law or rule. Mediator works within a stricter legal
or administrative framework.

e Manageri al . What can or cannot be discussed is prescribed
by the organisational culture and by the authority of the
mediator. In some versions, the mediator is the supervisor
trying to assist employees sort out problems. In other ver-
sions, the mediator is a facilitator doing strategic planning,
quality management or team building.

e Activist. Mediator proactively assumes many of the respon-
sibilities for organising and orchestrating who participates
and what is discussed, and for shaping outcomes.

e Therapeutic. Strongly emphasises resolving interpersonal
schisms and working out emotional “resolution” of differ-
ences. Most commonly applied in marriage, child custody
and church disputes.

e Transformative. Seeks to avoid the “lure” of problem solv-
ing and changes the way parties see themselves, each other
or the dispute.

e Wth nmuscl e. Anauthority figure brings clout and influence
to the negotiating table.

The process of mediation has two general phases: the fo-
rum or convening phase and the negotiation phase. The forum
phase is divided into two sub-phases called convening and dis-
cussing, while the negotiation phase is divided into the narrow-
ing and the deciding phases.

The conveni ng phase covers pre-meeting preparation where
the issues and the key people needed to resolve the dispute are
identified, the process described and roles clarified. The parties
meet and the role of the mediator is explained to them, ground
rules are established and confidentiality arrangements reviewed.
The following are the acti vi ti es i n t he conveni ng phase and
thet asks of the nediator:
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1. Assessnment
e Appraise the conflict to determine if mediated informa-
tion exchange and/or problem solving is appropriate.
e Gather the information needed to prepare an appropri-
ate intervention.
e Build credibility and political will for the process.
e Test the interest and commitment to go forward.
2. Design
e Develop a preliminary (and tentative) definition of the
problem.
o Identify external driving and constraining forces.
e Find or create a venue.
o Identify key stakeholder groups. The “voices” that are
vital to a resolution must be heard.
o Convert stakeholder groups into meaningful representa-
tion.
e Prepare a proposed “mission” statement.
3. Conveni ng proper
e Agree on the general scope of the issues to be discussed.
e Agree on the ground rules, both the larger procedural
protocols as well as expected “table manners.”
¢ Improve the definition of the issues, narrow the agenda
and agree on a uniform starting point.

The di scussi on phase includes clarification of the problem
and identification of interest based on the disputants’ statement.
Information is gathered, options collected and criteria for ac-
ceptable solutions established. Opportunities for settlement are
likely to come up during this stage.

The mediator has the following t asks:

o Create and alter the discussion agenda to enhance under-
standing and problem solving.

e Reframe intractable issues into problem statements.

e Assist the parties in understanding each other’s positions
and interest.

e Broker cultural and ideological understanding.

o Identify missing information, clarify competitive information
and bring common information to bear on the discussion.

e Manage scientific uncertainty.
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¢ Develop criteria against which to weigh alternative decisions.
e Generate alternatives and options.

In the nar r owi ng phase, the problems identified are revis-
ited and the relevant information sorted out and classified. Op-
tions for settlement are listed and the participants combine and
negotiate the options with the help of the mediator. The goal of
this phase is to build agreement.

The mediator has the following t asks:

e Weigh, scale and judge the cost, risk and efficiencies of the
different alternatives.

e Explore possible solutions by testing and bundling propos-
als.

e Examine the cost of conflict and advantages of settlement.

The deci si on phase is the last stage of the mediation pro-
cess. Parties meet to summarise their progress and to confirm
areas of agreement either orally or in writing.

The mediator has the following t asks:

e Break impasses, identify trades, save face.

e Develop proposals for compliance, enforcement and contin-
gencies.

e Develop agreements in principle or propose agreements.

o Craft language with avenues for future communication “fail
safes.”

e Assure ratification of agreement in detail.

o Celebrate agreement.

PARTICIPATION OF LocAL GOVERNMENTS

The support and collaboration of local authorities is necessary to
implement international conventions on marine pollution, na-
tional coastal action plans and marine pollution laws. The par-
ticipation of local governments is indispensable to implement
ICM programs. Partnership between national agencies and local
government units is essential to prevent and manage marine
pollution, as shown by the GEF/UNDP/IMO Regional Programme
for the Prevention and Management of Marine Pollution in the
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East Asian Seas (MPP-EAS) demonstration sites in Xiamen, China,
and Batangas Bay, Philippines.

Local governments must participate in decision making be-
cause of the nature of environmental problems and because
affected communities see local governments as responsible for
solving such problems. Governments and peoples, as the maxim
goes, must “think global, act local” because most ecologically
injurious activities begin as specific acts in particular communi-
ties within specific political boundaries. When these activities
result in damage affecting hundreds or thousands of people, the
first recourse for relief as well as the most convenient scapegoat
is frequently the local authorities.

Recognizing the imperative of local governmental participa-
tion does not mean believing that local government always pro-
motes sustainable development. It does not mean turning a blind
eye to the role of local politicians or leaders in creating the
country’s environmental problems. It would be naive to grant
local government all power over the environment and natural
resources. National authority and local empowerment must bal-
ance each other.

Local governments must have a larger role in marine pollu-
tion prevention and management for the following reasons:

e They are in a better position to know the issues and prob-
lems in their areas.

e The communities they serve have the greatest stake in the
conservation and proper use of natural and environmental
resources.

¢ Implementation of international norms and national laws and
policies have serious impacts on local economies.

e Local leaders are frequently held responsible and account-
able for environmental emergencies and disasters.

e Although local agencies and institutions usually lack techni-
cal and financial resources, they are effectively present in
their areas of jurisdiction.

¢ Collaboration and partnership with local authorities result in
better implementation of conventions, laws and policies.

Local governments may do the following to prevent and
manage marine pollution:
¢ Regulate land use by developing and adopting land-use plans.
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Implement ICM programs.

e Enact local ordinances on the utilisation of coastal and ma-
rine resources, including rules regulating pollution discharges.

e Impose user fees and penalties for violations of local envi-
ronmental rules.

e Encourage and provide incentives for ecologically friendly
activities.

e Establish local environmental offices and agencies.

Devolution of powers to local authorities must be predicated
on an overall framework of increasing their self-reliance and in-
dependence in determining local policy. It should be calibrated
and continued until the local authorities are able to use and treat
the environment as development infrastructure.

Local governments must expand and stretch the limits of
their present roles and functions and continually engage the
national agencies and other relevant participants in the process
of environmental decision making. To do this, they must first
build their capacity to intervene in the process and to insist on
their right to participate.

In particular, local governments can use their authority to
regulate land use within their boundaries to ensure that devel-
opment is sustainable. They are also in the best position to imple-
ment ICM programs. They should institutionalise environmental
concerns in all their legislative and executive decisions and gen-
erate funds for environmental projects by, for example, impos-
ing user fees and penalties for violations of local environmental
ordinances. Local laws can also be enacted to encourage eco-
logically friendly activities.

Local governments must work with the national agencies
and the private sector to build an integrated institutional and
organisational framework for bay management that is anchored
on local government initiative and leadership. They must, there-
fore, establish and institutionalise local environmental offices or
agencies.

However, national government, agencies and institutions
should continue to play a principal role in environmental man-
agement even at the local level. Local governments frequently
lack the financial and technical resources to deal with marine
pollution and other environmental challenges. At the national
level, the overall planning and co-ordination of management and
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conservation of the environment and natural resources should
remain with the national government. Local policies should be
based and premised on such national plans and policies.

Batangas Bay, Philippines

Implementing the Local Government Code

The environmental management powers of local government
units (LGUs) were expanded following the enactment and imple-
mentation of the Local Government Code of 1991. The code
mandates the mayors and governors and their respective coun-
cils to protect the environment within their territorial jurisdic-
tion. Municipal and city mayors are required to adopt measures
to safeguard and conserve land, mineral, marine, forest and other
resources. Provincial governors must do the same in co-ordina-
tion with the mayors.

The local government councils are required to protect the
environment and impose appropriate penalties for acts that en-
danger the environment, such as dynamite fishing, illegal log-
ging, smuggling of logs and endangered species of flora and
fauna, slash-and-burn farming, and polluting activities.

The code also provides that national government agencies
must consult LGUs before they implement any project or pro-
gram, especially those that have significant environmental im-
pacts, and secure the approval of the sanggunian (local legisla-
ture) concerned.

The Local Government Code, Section 26, provides:

Duty of National Government Agencies in the Maintenance
of Ecological Balance.—It shall be the duty of every national
agency or government-owned or controlled corporation autho-
rized or involved in the planning and implementation of any
project or program that may cause pollution, climatic change,
depletion of non-renewable resources, loss of cropland, range-
land, or forest cover, and extinction of animal or plant species,
to consult with the local government units, non-governmental
organizations and other sectors concerned and explain the goals
and objectives of the project or program, its impact upon the
people and the community in terms of environmental or eco-
logical balance, and the measures that will be undertaken to
prevent or minimize the adverse effects thereof.
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Environmental management in Batangas Bay

Environmental management programs, to be effective, must
manage whole ecosystems that seldom correspond to political
boundaries. Local governments must join forces to manage com-
mon resources. Programs must be forward-looking and consider
the natural advantages afforded by the available resources, the
goals of LGUs involved and the practicability of implementing
the program. In other words, strategic planning is essential to
optimise the use of resources in line with the development strat-
egy of the local governments and their role in national develop-
ment strategy.

Each municipality can theoretically opt to initiate programs
only within its jurisdiction. However, Section 33 of the Local Gov-
ernment Code allows municipalities, by memoranda of agree-
ment, to consolidate efforts, services and resources for “pur-
poses commonly beneficial to them.” In the Batangas Bay re-
gion, it was determined that the common interests, particularly
the potential of the bay as an international port, called for a co-
ordinated approach. The benefits of having a port would re-
dound to the whole region, but only if development plans are
integrated and supported by all local governments having juris-
diction over the shared resource.

A program that extends over several local boundaries must
be implemented by an institution that transcends local manage-
ment systems. The Local Government Code makes this a little
complicated. Under the code, municipalities control fishery re-
sources in municipal waters; provinces control quarrying and
pollution control. Both LGUs have forestry-related functions.

Ideally, the province can initiate and implement an integrated
program because its territorial jurisdiction adequately covers
whole ecosystems. However, while it has general supervisory
powers over municipalities, the real powers are often exercised
by the municipalities. For example, the province cannot devise
an integrated fisheries program. The problem is complicated fur-
ther when the resource is shared by a highly urbanised city that
is independent of the province. When no local management in-
stitution can implement an integrated program, a muiltilateral
body has to be created with representatives from the local gov-
ernments.

A responsive multilateral body should be multisectoral, in-
cluding not only representatives of local government but of key
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stakeholders. It should serve as the policy-making forum where
all stakeholders can participate and present their concerns.

Policy makers determined that the most feasible organisational
structure for Batangas Bay would be a council created through a
provincial ordinance with participation of local governments, pri-
vate sector stakeholders, and national government agencies, in
order to ensure that local efforts would harmonise with national
plans and programmes (MPP-EAS, 1996a:38).

The planned council would not carry out programmes but
only guide or set policy direction. Day-to-day activities would be
delegated to the council’s full-time implementing arm and secre-
tariat, the Provincial Government-Environment and Natural Re-
sources Office (PG-ENRO) (MPP-EAS, 1996a:35).

The creation of a multisectoral council and its implementing
arm as well as the translation of policies into action plans need
legislation in order to be implemented. Participating local gov-
ernments and other government agencies are required to allot
resources for implementing policies. The Local Government Code
(Section 33) provides that resources must be contributed through
appropriate ordinances following requisite public hearings.

The Batangas Bay Region Environmental Protection Council

One of the key components of the Strategic Environmental
Management Plan (SEMP) for the Batangas Bay region is the
legal and institutional mechanism by which integrated environ-
mental management programmes are planned and implemented
(MPP-EAS, 1996a:35).

The Batangas Bay Region Environmental Protection Council
(BBREPC) was created to (i) deal with industrialisation’s signifi-
cant environmental consequences, (ii) maintain the region’s vi-
ability and (iii) protect the ecological balance of the bay and its
environs.

It was created pursuant to Provincial Ordinance No. 001,
Series of 1996 via Resolution No. 276, 1996, of the Sangguniang
Panlalawigan (Provincial Legislature). The five municipalities
(Batangas City, Bauan, San Pascual, Mabini and Tingloy) around
the bay have expressed their collective concern for the region.
Various organisations have expressed their willingness to join in
the efforts to preserve the region’s environment.

The council is chaired by the governor of Batangas. Its
members are (i) the vice-governor of Batangas; (ii) the mayors
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of the five municipalities; (iii) the chairman of the Committee on
Environmental Protection, Sangguniang Panlalawigan ng
Batangas; (iv) the local officer of the Department of Environ-
ment and Natural Resources (DENR); (v) a representative from
the print and broadcast mass media; and (vi) representatives
from the Philippine Coast Guard, the Philippine Ports Authority,
and Maritime Industry Authority. From the private sector are (i)
the chairman of the Batangas Coastal Resource Management
Foundation (an industry organisation) and (ii) the Small-scale
Fishermen of Batangas Bay Region.

However, the council’s main functions—to reduce and con-
trol pollution—overlook the need to develop an optimum envi-
ronmental management system. The council would do well to
take a precautionary and anticipatory approach and to add to
and strengthen its powers in order to become more responsive
to the region’s environmental concerns. It must emphasise re-
source development and management.

The council has a mandate to do the following:

e Delineate policies regarding the protection and preservation
of the ecological balance of the Batangas Bay Region;

e Co-ordinate with government, non-governmental
organisations and the private sector regarding issues on en-
vironmental protection within the Batangas Bay Region;

o Initiate legislation that seeks to minimize the risks of pollu-
tion in the Batangas Bay Region;

e Monitor compliance of national and local laws pertaining to
pollution control;

e Promote public awareness on and participation in abatement
of pollution in the Batangas Bay Region;

e Undertake projects that will encourage marine pollution re-
duction, prevention and risk management.

The council’s secretariat is the PG-ENRO. LGUs may or may
not create an ENRO. The Batangas provincial government cre-
ated one primarily to exercise the devolved functions of the DENR
and to co-ordinate the implementation of the SEMP. However,
the environment encompasses so many broad areas of concern
that it may be necessary to create a technical committee for
each area.
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The Xiamen Experience

Developments similar to those in Batangas Bay are happen-
ing in Xiamen, another MPP-EAS demonstration site. Like
Batangas Bay, Xiamen’s management system used to suffer from
multiple-use conflicts, a single-sector-oriented policy and weak
co-ordination among agencies. Twelve sectors from the central,
provincial and local governments are engaged in coastal man-
agement. They used to carry out their respective functions with-
out integrated planning and co-ordination, which resulted in frag-
mented policymaking and sometimes coastal-use conflicts.

It was recognised that efforts to strengthen ICM legislation
must be guided by the principle that the coastal zone is an eco-
system and a resource system and that the development and
use of coastal resources should go hand in hand with environ-
mental protection. Local laws should therefore address actual
coastal issues and provide for integrated management of re-
source use and protection, including enforcement that comple-
ments national laws.

The Strategic Management Plan for Marine Pollution Preven-
tion and Management recognised the need to establish an ICM
mechanism for Xiamen. It recommended that the mechanism be
headed by a municipal government leader and have an office
that would serve as an operational arm to guide and co-ordinate
the development, management and protection of coastal re-
sources as well as the prevention and management of marine
pollution (MPP-EAS, 1996b:25).

The Steering Group for Integrated Coastal Management, a
high-level ICM co-ordinating and steering group, was established,
chaired by the mayor or executive deputy mayor and vice-chaired
by several deputy mayors.

The steering group has the following responsibilities:

e Review the medium- and long-term plans on coastal devel-
opment, infrastructure development and protection;

e Review coastal functional zonation scheme;

e Co-ordinate the formulation of local regulations, rules and
standards concerning ICM;

e Organise and co-ordinate various concerned sectors in dis-
charging their respective mandates and law enforcement
relating to ICM;
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Decide on the major issues pertaining to coastal develop-
ment, infrastructure and management; and

Undertake other tasks assigned by the leaders at the higher
level (MPP-EAS, 1996b:25).

The Office of the Steering Group for Integrated Coastal Man-

agement in Xiamen Municipality is the municipal government’s
functional sector. It manages overall coastal affairs and co-ordi-
nates with the General Administration Office. It handles routine
activities in the planning, development, construction and man-
agement of the coastal zone and organises and co-ordinates the
various sectors that administer and manage the sea. It will set
up three divisions to take care of general administration, coastal
and marine affairs and legal co-ordination.

It has the following responsibilities:

Develop medium- and long-term plans on coastal develop-
ment, infrastructure and protection for Xiamen Municipality;
Develop coastal functional zonation;

Organise and co-ordinate the formulation of local regula-
tions, rules and guidelines concerning ICM;

Supervise and co-ordinate various management sectors to
conduct administration and strict enforcement of laws in ac-
cordance with their respective legal mandates;

Organise coastal monitoring, surveillance, information man-
agement and the review of coastal development projects;
Endorse coastal development project proposals;

Organise public awareness activities for ICM;

Provide guidance on ICM to countries and districts under the
jurisdiction of the Xiamen Municipality; and

Execute other tasks assigned by the Steering Group (MPP-
EAS, 1996b:25).

The Consultative Committee for Integrated Coastal Manage-

ment, to be composed mainly of experts who provide advice as
well as scientific and technological services to aid decision mak-
ing, was also proposed by the Strategic Management Plan.
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Definition

Environmental impact assessment (EIA) is essentially an
instrument for integrated project planning which demands par-
ticipation by government and private individuals or interests. It
is a process that consists of:

e identifying and predicting the impacts of proposed projects
and programmes on the bio-geophysical environment and
on human health and well-being; and

e interpreting and communicating information about such im-
pacts in @ manner that can be utilised by planners and deci-
sion makers.

Objective

The objective of the EIA is to ensure that potential problems
are foreseen and confronted at the earliest stage possible. The
system was introduced to correct the tendency of traditional
decision-making processes to sacrifice long-term liabilities for
short-term gains and to consider primarily economic reasons
even when the environmental consequences were unacceptable.
Laws requiring EIA demand that development plans maximise
resource use but at the same time minimise the adverse impacts
of human actions on the environment.

The international community recognises that EIA and review
must be integrated into planning. Principle 17 of the Rio Decla-
ration on Environment and Development states:

Environmental impact assessment, as a national instru-
ment, shall be undertaken for proposed activities that are likely
to have a significant adverse impact on the environment and
are subject to a decision of a competent national authority.

Functions

EIA is concerned with evaluating, estimating and predicting:
o the effects of structures, processes and systems upon the
environment; and
o the effects of environmental changes on human populations.
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seeks to determine the environmental, ecological and social
consequences of proposed development activities; and
provides a procedure whereby the public can raise environ-
mental and other concerns regarding the impact of develop-
ment activities.

EIA provides policy makers with the best available informa-

tion that will help them minimise costs and maximise benefits of

a proposed project. In some countries, EIA is done to determine

whether or not the proposed activity is to be allowed. In others,

it is principally a pre-condition for implementing a project and
not part of the permitting process.

Steps

EIA has nine steps:

Descri ption of the proposed acti on provides the infor-

mation needed to conduct an adequate, independent as-

sessment and review.

Scr eeni ng determines whether a full-blown EIA is needed.

Sometimes additional information is required.

Scopi ng establishes the parameters for the EIA and should

overcome an inherent pitfall in EIA—the tendency to identify

all potential impacts without regard to what is important for

decision making. It identifies the most likely and severe im-

pacts of a proposed project. Good scoping involves all the

stakeholders and prevents the expensive gathering of irrel-

evant or unimportant information.

I dentification and sel ection of alternatives allow as-

sessors to examine the proposed project’s assumptions, goals

and needs. Decision makers should know each option’s rela-

tive costs and benefits. In assessing the alternatives, they

should ask the following questions:

e How should alternatives be identified?

e What is the reasonable range of alternatives?

¢ What level of examination should be applied to each al-
ternative?

Esti mati on of each impact is done after scoping has de-

termined the significant impacts. A quantitative or even a
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qualitative estimation of impact usually requires data and
the use of one or more estimation methods.

e Eval uation and present at i on of the estimated impacts must
be done in terms understood both by potentially affected
parties and the decision makers. Decision making involves
determining the significance and socioeconomic consequences
of estimated impacts, bearing in mind that the objective of
EIA is to ensure that decision makers foresee and directly
address environmental and socioeconomic problems.

e Review and comment are similar to scoping. Since im-
pacts are multidisciplinary in nature, expertise must often be
sought outside the lead agency. Good EIA systems usually
require independent and transparent review, which may,
however, be time-consuming and costly. But by delaying the
project’s implementation of a project, inefficient review can
also be very expensive.

e The deci si on may come in the following forms:

e approval of the proposed project without conditions;

e approval of the proposed project with conditions;

o denial without prejudice to reapplication; or

e denial with finality (which rarely happens since, theoreti-
cally, a project may be revised and redesigned).

e Auditing usually refers to monitoring the project’s actual
impacts and its compliance with EIA conditions. EIA agen-
cies should establish mechanisms to ensure that their deci-
sions are carried out and to determine the actual impacts of
the action. Multi-stakeholder monitoring mechanisms can en-
sure that auditing is done properly.

Socioeconomic Considerations
and Public Participation

In recent years, the scope of EIA has broadened from its
initial focus on the physical environment to include socioeco-
nomic factors. EIA is now often dominated by a consideration of
socioeconomic factors, including land tenure issues, labour and
employment concerns, rights of indigenous peoples, gender is-
sues and concerns, etc. Good EIA considers these concerns with-
out losing sight of its original purpose and objective.

It has been repeatedly demonstrated that public involvement
can produce acceptable terms of reference for the assessment
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ment. Most countries accept and acknowledge in varying de-
grees the right of their citizens—especially those to be directly
affected by a project—to participate in EIA. Participation can
include public hearings, public consultations, individual and group
dialogues, presentation of position papers and membership in
stakeholder committees. The conditions precedent for effective
public participation in EIA are:

o disclosure of information through publication and posting of

a description of the project or
e the undertaking of information and educational campaigns.

Steps to ensure public participation in EIA

The government should do the following to ensure that the

public participates in EIA:

e Encourage public participation at all stages of the process,
from scoping, screening, review and comment, to monitoring.

e Ensure that all stakeholders, in particular local governments
and local committees, know about the proposed develop-
ment.

¢ Disclose all material and relevant information or require the
project proponent to disclose such information.

e Meet with the stakeholders individually and in groups to de-
termine their concerns and to agree on a public process.

e Call a public hearing when required by law or by the situa-
tion (if a project is controversial, for example).

e Listen to the concerns of the public and consider them ad-
equately before making a decision.

¢ Create multi-stakeholder mechanisms when appropriate (for
monitoring, for example).

SusTAINABLE FINANCING MECHANISMS

Sustainable financing of marine pollution management in the
East Asian Seas is a shared responsibility. It requires financial
and human resource commitments by governments, international
agencies, national and multilateral financial institutions, the pri-
vate sector and industry, NGOs and the general public. However,
it also urgently needs innovative and practical approaches to
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provide governments and all stakeholders with the capacity and
resources to plan, develop, implement and sustain pollution pre-
vention and management.

While direct funding by government, bilateral and multilat-
eral agencies continues to be necessary, more and more people
realise that a partnership between the public and private sectors
is a cost-effective and efficient application of sectoral skills, re-
sources and mandates within a co-operative framework. They
are appropriate sustainable financing mechanisms for address-
ing, among others, two distinct but related management initia-
tives:

e prevention and management of land-based pollution of ma-
rine and coastal areas through the application of ICM; and

e environmental management of sub-regional sea areas and
straits used for navigation.

Partnerships between the public and private sectors are es-
pecially important to ICM programmes and local governments,
which normally do not have the money or know-how required to
shoulder large marine pollution projects. Many East Asian coun-
tries’ legal systems give local authorities little or no power to
generate income for such projects. Partnerships with the private
sector to raise funds for them thus promise to be effective and
practical. The private sector’s dynamism, technical expertise, fi-
nancial resources and entrepreneurial spirit ensure that services
and facilities will be cost-effective and sustainable (Ross et al.,
1997).

Government Initiatives
to Ensure Sustainable Financing

Governments may do the following to ensure sustainable
financing:

e Establish new financing initiatives to support marine envi-
ronmental and pollution policies and programmes on a long-
term and self-reliant basis.

e Identify and evaluate the social and economic benefits of
marine pollution prevention and management measures and
reflect, through natural resource and environmental account-
ing, the true costs of coastal resource use and pollution
management facilities and services at the local level.
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¢ Develop and apply new and innovative economic instruments,
including the user-pays and polluter-pays schemes, to gen-
erate revenue and modify the behaviour of users and pollut-
ers. Combine them with effective monitoring and enforce-
ment of regulations and controls.

e Provide the legal framework to enable and accelerate part-
nerships with the private sector by motivating the private
sector, sharing derived benefits and revenues and linking
marine and coastal resource management with economic
development.

e Develop technical assistance and financial incentive
programmes to establish a sustainable national and regional
environmental industry, focusing on the advancement of
small- and medium-sized enterprises (Ross et al., 1997).

Sustainable Public-Private Financing Mechanisms

These may include the following:
e voluntary agreement by industry;
¢ build-operate-transfer scheme;
e establishment of an environmental trust fund; and
e user fees and pollution charges (Ross et al., 1997).

Voluntary agreement by industry

This is effective and the least costly of the mechanisms. Tran-
saction costs are at a minimum because the mechanism is not
based on regulatory action but on industry’s voluntary participa-
tion. If designed properly, it can even result in additional profit
for industry. After all, pollution is nothing but a wasted resource,
which can be reused, redirected and put to good use.

A voluntary agreement requires strong commitment from both
government agencies and the private sector. The government
must move away, at least initially, from command and control
strategies. It will probably have to provide information and tech-
nological assistance to the private sector. It must also monitor
parties’ compliance with the voluntary agreement. The private
sector must have a basic awareness of the pollution generated
by industry. It must disclose information regarding raw materi-
als and processes used. It must spend to upgrade equipment
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and processes, including pollution prevention facilities (Ross et
al., 1997).

Build-operate-transfer scheme

Build-operate-transfer (BOT) is among the most successful
forms of partnership between the public and private sectors,
particularly in the area of infrastructure. It is a contractual ar-
rangement entered into by a private sector proponent with the
government to construct, finance, operate and maintain an in-
frastructure facility for a fixed period, after which it will transfer
the facility to the government. Governments resort to it when
they have difficulty meeting their country’s capital investment
requirements to sustain economic growth. In some countries,
the swift implementation of BOT projects attests to the scheme’s
success in providing the infrastructure requirements of an
economy.

The following are similar schemes: (i) build-transfer (BT);
(i) build-lease-transfer (BLT); (iii) develop-own-transfer (DOT);
(iv) rehabilitate-operate-transfer (ROT); (v) build-own-operate
(BOO); (vi) rehabilitate-own-operate (ROO); (vii) rehabilitate-
lease-operate (RLO); (viii) rehabilitate-own-manage (ROM); and
(ix) contract-add-operate.

Governments resort to BOT usually for major infrastructure
projects, such as roads, dams, power plants, etc. However, it
can be easily extended to cover environmental projects, particu-
larly those that require large amounts of capital and have a sig-
nificant return of investment, such as water and sewerage
projects, reception facilities, river and marine rehabilitation, and
solid, hazardous and toxic waste disposal (Ross et al., 1997).

Establishment of environmental trust funds

Trust funds are also popular sustainable financing mecha-
nisms. They are typically independent of government and run by
an autonomous board. They are usually created through en-
dowments provided by philanthropic foundations and by bilat-
eral or multilateral institutions. Interest and gains from invest-
ments of the endowment are used to fund environmental projects
implemented by communities and NGOs.
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An environmental trust fund may also be established by
operation of law. The Philippine government, for example, re-
quires polluting industries to set up environmental monitoring
and guarantee funds.

Environmental monitoring fund

The concept of an environmental monitoring fund (EMF) was
first used in the Philippines when the government implemented
the environmental impact statement (EIS) system. Project pro-
ponents, who are required or opt to submit an EIS, must estab-
lish an EMF when the DENR issues them an environmental com-
pliance certificate (ECC). The fund supports the activities of the
multipartite monitoring team.

The DENR does not fix the amount of the EMF, but it does
provide that the estimated cost of approved post-assessment
monitoring and environmental information shall be the basis for
determining the amount (MPP-EAS, 1998).

Environmental guarantee fund

EIA rules provide that projects posing significant public risk
or requiring rehabilitation or restoration must establish an envi-
ronmental guarantee fund (EGF) which will answer for damages
to life, health, property and the environment, as well as the cost
of such rehabilitation or restoration.

Publ i c ri sk is the exposure of humans or the environment
to toxic substances, hazardous or organic wastes, extraction of
natural resources, or activities or structures that could endanger
life, health, property or the environment.

While the DENR is tasked to finally determine whether a
project poses significant public risk or requires rehabilitation or
restoration, the rules create a presumption of public risk. The
DENR presumes that there is public risk if any of the following
conditions exist in a project:

e presence of toxic chemicals and hazardous wastes as de-
fined by law;

e natural resource extraction that requires rehabilitation or res-
toration;

e presence of structures that could endanger life, property,
and the environment in case of failure; or

e presence of processes that may cause pollution as defined
by law (MPP-EAS, 1998).
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The EGF is not limited to answering for damages and for

rehabilitation or restoration activities. It can also cover the fol-
lowing:

just compensation to communities;

implementation of community-based environment-related
projects; and

contingency cleanup activities.

The EGF has two major components:

Atrust fund, which is a guarantee instrument intended to
compensate aggrieved parties for any damages to life or
property caused by a project, and to finance restoration and
rehabilitation of environmental quality. It may be in the form
of insurance, surety bond, letter of credit, self-insurance,
financial mechanism and other similar guarantee instruments.
It can be accessed only after the environmental guarantee
cash fund (see below) has been depleted or has become
insufficient for the intended claims.

An environnental guarantee cash fund which is ear-
marked for community-based environmental training and
programmes, information campaigns and environmental re-
search. It may be placed by the proponent in an interest-
bearing account and such interest shall accrue to the cash
fund. The funds shall be replenished when they reach a cer-
tain level agreed upon by the committee. Money from the
EGF may be claimed or withdrawn depending on the cause,
either as emergency, compensatory or training claims (MPP-
EAS, 1998).

The advant ages of EMF and EGF are the following:

They give the government the opportunity to build partner-
ships and linkages with the stakeholders, allowing it to per-
form its mandate despite limited resources and capacities.
Although they add to the cost of the project, they are readily
available in case of a contingent event. This benefit far out-
weighs the cost of not having such a fund. The huge invest-
ment in monitoring and warranty of environmental safety
compels proponents to exercise caution in implementing their
projects.

The fund mechanisms and committees give stakeholders,
such as the host communities, a venue to participate in moni-
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toring activities and assure them of protection through the
payment of compensation and/or damages in proper cases.
e Because an independent, neutral third party or the propo-
nent (in the case of the EMF) holds the fund in trust or as a
deposit, all the parties can immediately address issues and
respond to urgent cases without going through the labyrinth
of the government’s appropriations process (MPP-EAS, 1998).

User fees and pollution charges

The user fees and/or pollution charges imposed on users of
environmental resources and on polluters should reflect the true
costs of resource utilisation and resource damages resulting from
misuse or overexploitation (MPP-EAS, 1998).
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Conventions within the UNEP Regional
Seas Programme

Convention on the Protection of the Black Sea against Pollu-
tion, Bucharest, 1992;

e Convention for the Protection and Development of the Ma-
rine Environment of the Wider Caribbean Region, Cartagena
de Indias, 1983;

e Convention for the Protection, Management and Develop-
ment of the Marine and Coastal Environment of the Eastern
African Region, Nairobi, 1985;

e Kuwait Regional Convention for Co-operation on the Protec-
tion of the Marine Environment from Pollution, Kuwait, 1978;

e Convention for the Protection and Development of the Ma-
rine Environment and Coastal Region of the Mediterranean
Sea, Barcelona, 1976 (Barcelona Convention);

e Regional Convention for the Conservation of the Red Sea
and the Gulf of Aden Environment, Jeddah, 1982;

e Convention for the Protection of the Natural Resources and
Environment of the South Pacific Region, Noumea, 1986;

¢ Convention for the Protection of the Marine Environment and
Coastal Area of the South-East Pacific, Lima, 1981;

e Convention for Co-operation in the Protection and Develop-
ment of the Marine and Coastal Environment of the West
and Central African Region, Abidjan, 1981.

Other Regional Conventions

e Convention for the Prevention of Marine Pollution by Dump-
ing from Ships and Aircraft, Oslo, 1972 (Oslo Convention);

¢ Convention for the Prevention of Marine Pollution from Land-
based Sources, Paris, 1974 (Paris Convention);

e Convention for the Protection of the Marine Environment of
the North-East Atlantic, Paris, 1992 (OSPAR Convention);

e Convention on the Protection of the Marine Environment of
the Baltic Sea Area, Helsinki, 1974 (1974 Helsinki Conven-
tion);

e Convention on the Protection of the Marine Environment of
the Baltic Sea Area, Helsinki, 1992 (1992 Helsinki Conven-
tion).
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Example of a Regional Convention:
The 1992 Helsinki Convention

Objective

o To take all appropriate measures, individually or by regional
co-operation, to prevent and eliminate pollution in order to
promote the ecological restoration of the Baltic Sea area and
the preservation of its ecological balance.

Scope

e Legal scope. Restricted to the European Community and
the states that participated in the 1992 Helsinki Conference.
Others upon invitation by all the contracting parties.

e Geographic scope. Regional. Covers the Baltic Sea and
the entrance to the Baltic Sea bounded by the parallel of the
Skaw in the Skagerrak at 57° 44.43'N. Internal waters in-
cluded.

Entry into force

Not yet in force. Enters into force two months after the de-
posit of the last instrument of ratification or approval by all sig-
natory states bordering the Baltic and by the European Commu-

nity.

Status of participation
Ratified by nine states and the European Community as of
31 July 1999.

Transnational Issues in the Region

Co-operation among East Asian countries is especially im-
portant as they share resources. The fact that they are adjacent
to a semi-enclosed sea over which they extend jurisdiction dic-
tates that some coastal resources management issues, and their
resolution, are transnational in nature. These issues include the
following:

e transboundary pollution effects from land-based sources;
o spills from oil wells and oil;

e hazardous cargo spills from vessels;

e siting of sea lanes;
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e boundary disputes;

e transboundary fisheries management of shared stocks and
migratory species;

¢ joint management of marine protected areas and marine
ecosystems where jurisdiction is shared by one or more states.

REeGIONAL Co-OPERATION IN ENVIRONMENTAL MANAGEMENT

The dearth of regional conventions on the protection of the marine
environment should not be taken to mean that countries in the
region do not co-operate. Governments, however, prefer guide-
lines of action instead of mandatory obligations imposed by con-
ventional law as these are less intrusive on the countries’ sover-
eignty and more compatible with their cultural preference for
subtlety. Their diversity also makes them reluctant to adopt a
model statute on the marine environment.

Major Regional Initiatives in Environment

The Association of Southeast Asian Nations (ASEAN)
recognises that resources are being depleted or degraded through
misuse and indiscriminate exploitation, primarily caused by so-
cioeconomic pressures, such as population increase and rapid
industrialisation. It knows that the region needs an integrated
and co-ordinated program that will rationalise the use and man-
agement of the environment in order to achieve ecological secu-
rity, technological security and sanitary security.

Of the various initiatives undertaken in East Asia, some are
purely regional while others are joint undertakings between the
region and another country, or between the region and an inter-
national organisation. They include the following:

e ASEAN Environment Program (ASEP);

e ASEAN Agreement on the Conservation of Nature and Natu-
ral Resources;

e The Kuala Lumpur Declaration on Environment and Devel-
opment;

e Asia Pacific Economic Cooperation (APEC) Environmental

Initiative; and
e ASEAN Senior Officials in the Environment (ASOEN).
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The ASEP had three five-year phases beginning in 1978 and
Management

ending in 1992. It had the following objectives:

¢ To achieve ecological, technological and sanitary security.

e To promote sustainable development by approaching the
ecological system holistically and comprehensively rather than
treating resources as separate and distinct from each other.

As early as 1981, ASEAN—then composed of Indonesia,
Malaysia, Singapore, Thailand, Brunei and the Philippines—iden-
tified a number of priority actions to be implemented under the
ASEP:

e A sub-programme for sustained development and protection
of marine environment and coastal area, involving the fol-
lowing:

e pollution control, resource management, institutional

management, information exchange and training;
¢ integration of environmental management with develop-
ment planning using environmental impact assessment
(EIA); and

e nature conservation and protection of the natural re-
sources, with emphasis on the tropical forest ecosystem,
genetic resource conservation and protection, and regu-
lation of international trade in endangered species.

e Pollution control and waste management with emphasis on
waste recycling or reuse.

e Environmental education, training and public awareness
programmes.

¢ Regional information dissemination, including publication of
the ASEAN Environment Newsletter.

The Kuala Lumpur Declaration
on Environment and Development

In 1990, the fourth ASEAN Ministerial Meeting on the envi-
ronment was held in Malaysia. Among the major decisions of
this meeting were the launching of the ASOEN, the adoption of
the Kuala Lumpur Declaration and the adoption of a common
stand on global environmental issues.
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Regional In the Kuala Lumpur Declaration, the environment ministers
Co-operation in 3greed to begin to undertake environmental management. Some
fd'::":;:"n:z:tta' of the declaration’s points follow:
o Initiation of efforts leading towards concrete steps pertain-
ing to environmental management including:
(a) the formulation of an ASEAN strategy for sustainable
development and a corresponding action program;
(b) the harmonisation of environmental quality standards;
and
(c) the harmonisation of transboundary pollution prevention
and abatement practices.
o Initiation of efforts leading towards concrete steps pertain-
ing to natural resource management, including:
(a) the harmonisation of approaches in natural resource as-
sessment; and
(b) the development of joint natural resource management
programmes.

Other undertakings

In 1985, ASEAN adopted the Agreenent on the Conser-
vation of Nature and Natural Resources, which provides a
framework for the protection of the environment as well as spe-
cific obligations, such as the prohibition against the taking of
enumerated endangered species. The agreement provides spe-
cific guidelines for the establishment and regulation of protected
areas.

In 1990, the ministers who participated in the APEC Envi -
ronnental Initiative committed themselves to do the following:
e To adopt an integrated approach to environment and devel-

opment.

e Wherever possible and in accordance with the countries’ pri-
orities and capabilities, to incorporate environmental consid-
erations into economic planning in order to co-ordinate the
development of the region’s economies and efforts to pro-
tect the environment.

The countries affected by the ongoing territorial disputes in
the region created the Sout h Chi na Sea Workshop on Con-
flict Resol ution. The workshop is divided into four technical
working groups: (i) legal; (ii) safety of navigation; (iii) marine
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research study; and (iv) marine environmental protection. While
the workshop was initially seen as a mechanism to settle territo-
rial issues, its scope of concern has widened to include areas of
co-operation in marine environmental protection. For example,
it is proposing to monitor the region’s ecosystem.

REGIONAL INITIATIVES IN MARINE POLLUTION

Marine pollution initiatives include:

Asia-Pacific Memorandum of Understanding on Port State
Control;

GEF/UNDP/IMO Regional Programme for the Prevention and
Management of Marine Pollution in the East Asian Seas (MPP-
EAS);

Coordinating Body of the Seas of East Asia (COBSEA), set up
by the UNEP Regional Seas Programme to develop pollution
prevention programmes;

ASEAN Oil Spill Response Action Plan (OSRAP), to enhance
the ability of a country to respond to oil spills;

ASEAN Committee on Science and Technology (COST) with
Canada, the US, EU, Japan, etc., to develop a programme to
manage pollution in the region. The ASEAN Expert Group on
Environment has projects dealing with oil pollution and health.
The group initiated an oil spill contingency plan as early as
1970;

ASEAN-Australia Marine Science Project, to deal with ocean
dynamics and living resources;

ASEAN-Canada Marine Pollution Project, to determine the
criteria for protecting marine resources and monitoring pol-
lution;

ASEAN-US Coastal Resources Management Project, to de-
velop a multidisciplinary coastal area management plan;
ASEAN Council on Petroleum (ASCOPE), to address environ-
mental issues related to oil and natural-gas exploration; and
Oil Spill Response Plan (OSPAR), initiated with Japan to pro-
vide technical assistance and equipment to ASEAN to com-
bat oil spills.
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Regional
Initiatives in
Marine
Pollution

Asia-Pacific Memorandum of Understanding
on Port State Control

In 1993, the memorandum of understanding (MOU) was
signed by 18 states in Tokyo. It set up a system to ensure that
foreign ships comply with the regulations of the MARPOL; the
International Convention on Standards of Training, Certification,
and Watchkeeping for Seafarers, 1978 (STCW); the Convention
on International Regulations for Preventing Collisions at Sea,
1972 (COLREG); and the ILO Minimum Standards for Merchant
Ships Convention, 1976. The MOU also created a Traffic Separa-
tion Scheme (TSS) in the Straits of Malacca and Singapore to
reduce accidents. The MOU is not legally binding and thus may
not need legislation to be implemented in member states. How-
ever, members are expected to fulfil their international obliga-
tions under it.

Its member states are Australia, Canada, China, Fiji, Hong
Kong, Indonesia, Japan, Republic of Korea, Malaysia, New
Zealand, Papua New Guinea, the Philippines, Russian Federa-
tion, Singapore, Thailand, Vanuatu and Vietnam.

Objectives

e To set up standardised procedures and work methods, co-
ordinate better the implementation of port state control and
ensure more effective implementation of port state control
on all vessels calling at the region as a whole, and to facili-
tate exchange of inspection information and the establish-
ment of training programmes.

The GEF/UNDP/IMO Regional Programme
on Building Partnerships in Environmental Protection
and Management for the East Asian Seas

The Regional Programme is participated in by 11 countries.
The Regional Programme’s focus is to build partnerships within
and among governments of the region, as well as across public
and private sectors of the economy, in order to reduce or re-
move barriers to effective environmental management, includ-
ing inadequate or inappropriate policies, disparate institutional
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